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Views on Merit Retention 

In 1990, The Florida Bar and the 
Florida Supreme Court created the 
Bench/Bar Commission to study and 
make recommendations for improving 
Florida’s court system. Among the re- 
commendations advocated by the 
commission in its January 1993 report 
was: “Trial judges should be selected 
and retained through a process of merit 
selection and retention rather than 
popular election.” Supporters argue 
that merit retention of trial judges, 
currently utilized only for appellate 
judges, will depoliticize the judiciary 
and ensure a higher quality pool of 
candidates for judicial office. The idea 
has found favor with some lawyer leg- 
islators. A modified proposal was 
offered for consideration by Senator 
John Grant of Tampa during the 1993 
legislative session. Fortunately, it died 
an ignominious death. 

To suggest that merit retention will 
take the politics out of judicial selec- 
tion is naive and nonsensical. What 
could be more political than a political 


appointment? Under the existing merit 
retention plan, the governor appoints 
a judge from a pool of nominees given 
him by the Judicial Nominating Com- 
mission. The members of the nominat- 
ing commission are, for the most part, 
appointed by the governor and The 
Florida Bar. Thus, the system, as cur- 
rently crafted, concentrates the power 
of selection in the hands of lawyers and 
those who wield influence with the 
governor—i.e., campaign contributors 
and the media. The only time the 
“people” get to participate in the pro- 
cess is in determining whether the 
original appointee will be retained in 
office. They do not have a say about 
who will replace the judge they re- 
move. Hence, it is not surprising that 
no appellate judge has ever been re- 
moved as a consequence of a merit 
retention election. Although the public 
has a high level of frustration with 
liberal and lenient judges, they have 
typically opted to “dance with the devil 
they know” than with one they don’t. 
The current “system” of appointing 
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of the legal profession are clearly set 
forth in the following oath of admis- 
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sworn on admission to obey and for 
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“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Constitu- 
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“| will maintain the respect due to 
courts of justice and judicial officers; 

“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 


to The Florida Bar 


me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compen- 
sation in connection with their busi- 
ness except from them or with their 
knowledge and approval; 

“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 

“| will never reject, from any con- 
sideration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone's cause for 
lucre or malice. So help me God.” 
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judges smacks of elitism and paternal- 
ism. It assumes the public is too “dumb” 
to sort out the issues and facts and 
make intelligent decisions about who 
will sit in judgment over them. Propo- 
nents of the merit retention system 
believe justice will be better served by 
taking decisions out of the hands of the 
“ignorant masses” and giving decision- 
making authority over the process to 
an elite group who knows what’s best 


for the common man. Thus, the effec- 
tive result of the existing merit 
retention process is to deprive the pub- 
lic of full and meaningful participation 
in the democratic process. 

The support merit retention receives 
from the organized Bar is especially 
ironic given that lawyers are usually 
the first to champion the right to a jury 
trial. The Bar is a zealous defender of 
the collective wisdom and ability of 
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violated the new RESPA rules since December 2, 1992. And woe be to 


Second, we think this move by HUD ultimately will be good for 
everyone. It will be good for underwriters because it will help level the 
playing field in Florida. No longer will an underwriter be able to gain a 
competitive advantage by slashing costs or doing all the work for a closing. 
It will be good for agents, too. The rules requiring agents to actually 
perform core title services will discourage undercharging for those 
services. Charging fair prices in turn will bring about an increase in 


It is good for the state of Florida. If title insurers were to put them- 
selves out of business through poor business practices, real estate lending in 
Florida as we know it would cease, because no lender would finance real 
estate without title insurance. And, as recent times have shown, a healthy 
real estate market is essential for a robust Florida economy overall. 

And, finally, but perhaps most relevant here, we think this move by 
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juries to decide complex issues in both 
criminal and civil matters; yet the Bar 
would have us believe the same people 
who make up juries are not competent 
to decide who should sit in judgment 
over them. 

Certainly judges should be independ- 
ent. However, they should never be 
autonomous, i.e., a law unto them- 
selves. There is much merit in ensuring 
that they remain ultimately account- 
able to the people for applying the law 
faithfully and fairly to all members of 
society. Rather than treating the citi- 
zens of this state as political imbeciles, 
the Bar and the Supreme Court should 
be expending their energy to encourage 
greater and more informed participa- 
tion by the people in the exercise of 
their voting franchise. A commendable 
first step in that direction would be for 
the Bench/Bar Commission to recom- 
mend that the trial judges continue to 
be popularly elected and that the right 
of the people to select their appellate 
judges be restored. 


KENNETH L. CONNOR 
Tallahassee 


When will the hierarchy of The Flor- 
ida Bar realize that there are many, 
many members of The Florida Bar who 
do not favor merit selection as a way 
of picking our trial court judges? I will 
go out on a limb and suggest that there 
may even be a majority of the members 
of The Florida Bar that vastly prefers 
the elected system of trial court judges 
as opposed to appointments. Neverthe- 
less, the powers that be are intent on 
forcing an appointed “good ol’ boy” 
system of selecting trial court judges 
down the throats of Florida voters. 

Iread Mr. Dimond’s President’s Page 
in the May 1993 issue and am amazed 
at how naive he seems to be (and by 
the way, I like Alan Dimond). 

I have some news for the Board of 
Governors. The best and brightest law- 
yers not only do not run for election, 
they don’t apply for appointments 
either. At least if we stick with a 
system of electing trial court judges, 
we will be able to do two important 
things. First, we will allow every mem- 
ber of The Florida Bar to have an 
opportunity to become a judge if he or 
she so desires. With a fully appointed 
system, only the status quo lawyers, 
the big business lawyers, the big firm 
lawyers, and the politically well- 


connected lawyers will be able to be- 
come judges. The elected system is the 
great equalizer of opportunity. Second, 
the election process gives us the oppor- 
tunity to remove bad judges. Believe 
it or not, we do have some bad judges, 
and in a merit retention system of 
appointed judges, we will not be able 
to get rid of them. 

The greatest efforts to remove a 
sitting judge in a merit retention elec- 
tion have been during the last two 
elections and the most that opposition 
forces were able to garner was 40 
percent of the vote. A judicial appoint- 
ment in the merit retention system in 
Florida is a lifetime appointment and 
that is a plain, simple fact. We will not 
be able to get rid of bad judges under 
the system The Florida Bar is urging. 

I disagree with Mr. Dimond because 
we will never have sufficient reform of 
the judicial nominating process to take 
the “establishment” out of the process. 
At least with elected judges the “little 
guy” has an opportunity to become a 
judge, if he or she wants to. I believe 
the Bar should withdraw and cease its 
efforts to push through merit retention 
of circuit and county judges. 


Furthermore, I urge every member 
of The Florida Bar who agrees with 
me to write The Florida Bar Journal 
and express that interest. 


CraiG CORBETT 
Merritt Island 


Editor’s Note: 

The Florida Bar’s 1991 membership 
attitude survey showed 67 percent of 
Bar members favor merit selection of 
trial judges. 


The May 1993 issue contains back-to- 
back articles on judicial selection. The 
first laments the “back to politics” 
results in the legislature, while the 
other argues that judicial independ- 
ence from politics is necessary to a 
properly functioning legal system. The 
irony is that none of the merit selection 
proposals rejected by the legislature 
truly involved nonpolitical merit selec- 
tion. 

As long as a judicial nominating 
commission and a gubernatorial ap- 
pointment are involved, politics, not 
merit, will prevail. I propose a com- 
pletely objective merit system as 
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follows: 

1) Anyone wishing to serve as judge 
submits an application to the Judicial 
Qualifications Commission which will 
confirm statutory eligibility. 

2) The JQC will conduct annual ju- 
dicial qualification examinations in a 
manner similar to the bar exam, but 
more lengthy and rigorous. Questions 
will be carefully screened to avoid 
ethnic and gender bias. All essential 
areas of judicial knowledge including 
administration and ethics will be cov- 
ered. Each subject matter area will be 
separately graded. A minimum score 
of 60 percent in every section and an 
overall score of 80 percent is required 
for passing. Each eligible applicant 
will take the exam. Exams will be 
objective and machine-graded. 

3) Passing candidates will be placed 
in a selection pool for four years. Those 
not selected may reapply when their 
four years expire. 

4) Upon opening of a vacancy, a 
candidate will be selected from the 
pool at random by computer. The selec- 
tion process could be weighted to favor 
those with higher scores, or longer 
experience, or for ethnic or gender 
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balance, but the weights would be 
chosen in a process open to public 
scrutiny before the creation of the pool 
and independent of the candidates 
therein. 

5) The selected candidate would be 
subject to a thorough background in- 
vestigation to confirm eligibility. The 
first selectee cleared by the background 
investigation fills the judicial vacancy. 

6) I prefer limitation to a single 
term, but if career judges are desired, 
rely on retention elections in the man- 
ner currently applied to appellate 
judges. 

I believe that this process will pro- 
vide the judicial independence sought 
while improving the intellectual qual- 
ity of the trial judiciary considerably. 
Issues of ethnic and gender fairness 
should be handled while designing the 
examinations and the weighting fac- 
tors for the random selection algo- 
rithm. Politics is totally removed from 
judicial selection. Merit is explicitly 
put in. 


FRANCIS J. MERCERET 


Merritt Island 


Limitation on an Exemption 

I thoroughly enjoyed the article “Ex- 
emptions for Florida Debtors” in the 
May 1993 issue. The article appears 
to be very comprehensive and well 
thought out. 

However, one section of the federal 
exemptions, “Property Exempt From 
Levy,” caught my attention because of 
its broad scope. According to the arti- 
cle, various items of property are ex- 
empt from levy including wearing ap- 
parel, tools of trade and business, fuel, 
furniture, and personal effects. 

As my practice concentrates to some 
extent in judgment collections activity, 
I became concerned that I was not 
previously aware that such an exemp- 
tion from levy might apply to my 
collection of Florida judgments. Other 
federal exemptions, such as those on 
the garnishment of wages, do apply to 
state court actions. 

I breathed a sigh of relief when I 
reviewed 26 U.S.C. §6334 and realized 
this broad exemption from levy is a 
part of the Internal Revenue Code, and 
is only an exemption from the power 


call toll free 


Revere Legal Publishers Introduces 


FLORIDA 


DUI DEFENSE 
b 
Flem K. whites Ill 


FINALLY, a new DUI practice manual specifically 
written for Florida Attorneys, providing comprehensive 
analysis of Florida law, tactics and procedure. To order, 


1-800-262-1776 


One Volume, Looseleaf - Introductory Price: $80.00 


of the IRS to levy against certain types 
of property to satisfy tax liens and 
judgments. 

I could find nothing to indicate the 
provision applies to non-IRS collection 
activity. 

The article fails to identify the limi- 
tation of this exemption from levy. The 
readers should be aware of this limita- 
tion and that the exemption is not 
quite as broad as it appears from the 
article. 


Ropert H. Cooper 
Miami 


Clarification 

How nice to see my letter praising 
government attorneys on the June let- 
ters page. It seemed different 
somehow—was that because you omit- 
ted my title? 


ANNE MoorMaNn REEVES 
Assistant Public Defender 
Appellate Division 
Daytona Beach 


Correction 

In Patrick C. Crowell’s article, “The 
New Construction Contract Prompt Pay- 
ment Law,” (June 1993 Journal), page 
24), a small portion of the text was 
omitted on the first page, bottom cen- 
ter column. The sentence should have 
read, “Legislation was considered by 
the 1993 Legislature to clear up 
whether that act covers construction 
services on public works,‘ but the pro- 
posed bill by Sen. Fred R. Dudley died 
for lack of a House sponsor.” The Jour- 
nal apologizes for the omission. 


“We have reached a verdict, your 
honor. .. . The envelope please. .. .” 
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ABACUS LAW Makes Case Processing™ 
as Easy as Word Processing! 

Now it's easy to handle the thousands of day- 
to-day details, notes, schedules and rules 
involved in the practice of law. We call it 
Case Processing™. Push a button and you 
can print Laser Calendars™, generate case 
reports, check conflicts of interest and more! 


Pop-Up ABACUS LAW Anytime 
Have you ever been in the middle of typing a 
document when you want to check an 
address, get a phone number or change an 
appointment? With just a keystroke 
ABACUS LAW magically appears, fulfills your 
command, then disappears so you can resume 
exactly where you left off. You can pop-up 
ABACUS LAW in the middle of ANY program! 


Instant Answers Make Clients Happy 
When a client calls, you'll have immediate 
answers without having to “pull the file”. You 
simply pop-up his screen while on the phone 
and quickly scan the notes and events 
attached to his record. If you installed 
ABACUS LAW today, you could immediately 
begin keeping phone notes this way. Think of 
the time and effort this saves you over your 
existing procedures. 


Court Rules or Your Own Rules 
You can easily modify the rules that come with 
the program to add your own events or 
reminders and create your own rules. A rule 
automatically calendars all related events as 
soon as you input the first event and instantly 
recalculates whenever you change a related 
event. Dates are automatically adjusted for 
holidays and weekends. 


Powerful Case Management 
You'll be amazed at the power of a few 
keystrokes. You can do things like search all 
cases that involved a particular expert or a 
specific issue. You can print mailing labels for 
any person or group (i.e. all defendants in the 
Jones case), and much more! 


A Delight to Use 

ABACUS LAW is so easy to use we guarantee 
you will be able to install and start using it in 
10 minutes or your money back! Simple, 
straightforward input will keep your events 
organized and instantly retrievable by date, 
case or client. The screens have eye-pleasing 
layouts that will have you smiling, not squint- 
ing. With speed inputting, you can type two 
letters and ABACUS LAW fills in the rest— 
great for long matter names. 


ABACUS 


Abacus Data Systems, Inc. 


6725 Mesa Ridge Road Suite 204, San Diego, CA 92121 
Fax: (619) 452-2073 Phone: (619) 452-4245 


Monthly laser Colendor™ 
JANUARY 

WEDNESDAY 
T 


‘Here's the easy way to keep your 
calendar and cases organized!" 


"It's Wonderful! I'd never go back to the way we did it before!" 
ABACUS LAW Case Processing" Software: 


CALENDARING/DOCKETING CONFLICTS CHECKING ¢ Intuitive Screens 
Month-at-a-Glance Sound-alike Name Searches 
Pop-Up Daily Schedule © Completely Automatic Report 
Automatic Rescheduling WordPe atible 
Court Rules (Fast Track, POP-UP ANYTIME 
Statutes of Limitation) While Using Any Other Software Nemes att 
Laser Calendars™ with Banners Phone Dialer 
Free Time Display Perpetual Calendar Cli 
ent Contact Manager 
CASE MANAGEMENT ° Date Calculator Marketing Support Manager 
° Standard Case and Client Reports _* Client and Case Notes 
¢ User Definable Fields TOLL FREE HOTLINE SUPPORT 
¢ Sort and Search by Many Criteria EASY TO USE ¢ Real People, Not Voice Mail 
* Unlimited Custom Reports ° Top Rated ¢ Six Months Free Support 
¢ Personalized Letters and © WordPerfect Compatible ¢ Immediate Answers 
Mailing Labels ¢ Installs Effortlessly e Expert, Friendly Help 
Best Reviews! Unbeatable Price 


Independent software reviews in bar journals 
and law magazines rate ABACUS LAW excellent 
(reprints available). Or call the ABA Legal 
Tech Resource Center and they'll tell you 
about ABACUS LAW. 


"You be the Judge" 


Money Back Guarantee 
Your satisfaction is unconditionally 
guaranteed. Take up to six full months to 

decide. I, ‘re not 100% satis, 
simply return it for a full refund. 


ABACUS LAW gives you both calendaring and 
case management in one easy-to-use program 
for only $399. Network versions are only 
$599 for 10 users, $999 for 30 users or 
$1999 for unlimited users. Your satisfaction is 
unconditionally guaranteed or your money 
back. Call toll-free and mention this ad for a 


free bonus gift. 
Free 800-726-3339 


© 1993, Abacus Data Systems, Inc. 


aughter is a wonderful cure 

for many ailments. In the 

first century, Galen, a Greek 

physician, proved this when 
called to treat a married Roman aristo- 
crat, whose first doctor had been un- 
able to help. Taking the patient’s pulse, 
Galen mentioned the name of a Roman 
celebrity to whom gossip linked the 
aristocrat. The patient’s pulse rate im- 
mediately shot through the roof. Then 
Galen whispered something funny in 
the patient’s ear, producing uproarious 
laughter. With that laugh began the 
cure—one of the earliest examples of 
psychiatric treatment of psychosomatic 
illness. 

Today, laughter is in short supply 
among lawyers. While on the campaign 
trail for this job, a sizeable number of 
you told me the practice of law isn’t fun 
anymore. Yes, a lawyer’s life is full of 
stress, conflicts, frustration, unrealis- 
tic demands, and time constraints, with 
never enough resources to do what has 
to be done. This is a common lament 
we share with just about any service 
profession today. 

We are weathering significant socie- 
tal, technological, and professional 
changes. Change is, at best, uncomfort- 
able. In fact, it is fair to say the only 
person who truly delights in change is 
a wet baby. 

Given the fact that change is inevita- 
ble, we have two choices. We can com- 
plain but do nothing. Or we can use 
our best efforts to tackle the challenges 
with a sense of humor. If we keep a 
positive attitude and do our best, it is 
amazing how much better the world 
around us looks. 

This year, I'd like us to practice this 
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PRESIDENT'S PAGE 


Good Humor and Practical 
Advice Sought Here 


by Patricia A. Seitz 


philosophy so we renew ourselves as a 
caring, respected professional commu- 
nity making a positive difference in the 
lives of our members and the public 
we serve. Granted, we will not change 
everything overnight, but we can get 
started. 

To accomplish this, we should have 
two interdependent focuses: 

First, Assisting the Solo and 
Small Firm Practitioner. About 60 
percent of our Bar are sole or small 
firm practitioners (five lawyers or less). 
Our profession has been glacially slow 
to recognize that law practice requires 
fine-tuned managerial and people skills, 
as well as knowledge of the sub: tantive 
law and ethical values. Thus, our sole 
and small firm practitioners are facing 
the changes besetting us all with both 
arms tied behind them. These practi- 
tioners are our primary contact with 


the public. If they are having problems, 
this has an impact on all our relations 
with the public. 

I’ve appointed a task force of sole and 
small firm practitioners to help this 
significant segment of our Bar be and 
do their best as they provide compe- 
teni, efficient, affordable professional 
services to the public. The task force 
is reaching out to their compatriots in 
various ways from dedicating publica- 
tions and regional conferences to enlist- 
ing members’ input, to fostering network- 
ing, pooling efforts, and sharing man- 
agement techniques and business de- 
velopment suggestions. It is just a 
start, but we are moving. 

Second, Our Public Image and 
Relations. For a supermajority of us, 
this is our most important issue. This 
past year, thanks to Alan Dimond’s 
support, and under the leadership of 
Ky Koch and Anita Bock, chair and 
vice chair of our Public Relations Com- 
mittee, we restructured that commit- 
tee to improve our internal relations 
and communications with our mem- 
bers. Our Bar does a lot for its members, 
much of which even our most involved 
members aren’t aware! We need to 
increase the awareness of the help 
available and make access to it easier. 
If we help each other be the best 
professionals we can be, we will have 
the best public representatives possi- 
ble. 

This won’t completely solve the more 
substantive issue of our public image, 
however. We have a real problem here. 
Our member surveys show a majority 
of us believe the conduct of a sizeable 
minority of our Bar justifies the pub- 
lic’s negative image of lawyers as arro- 


Moore’s Federal Practice 
Collier on Bankruptcy 


Rabkin & Johnson’s Current 
Legal Forms With Tax Analysis 


Frumer & Friedman’s Products 
Liability 
Attorneys’ Textbook of 


Medicine 


Weinstein’s Evidence, United 
States Rules 


Nimmer on Copyright 


Gordon & Mailman’s 
Immigration Law and 


Procedure 


California Forms of Pleading 
and Practice 


Dorsaneo’s Texas Litigation 
Guide 


Weinstein, Korn & Miller’s 
New York Civil Practice: CPLR 


Search Master CD-ROM 
Libraries 


1-800-223-1940) 


REDUCE COMPUTER 
COSTS 


Our Legal Technology Consultants Provide Solutions 
Too many law firms have turned to automation only to find out they 
made expensive mistakes and costs are out of control. Regardless of 
your size or type of practice, our independent consulting staff will 
help you reduce automation costs. We work exclusively with the 
legal profession and are free from any conflict of interest. Years of 
legal consulting experience enable us to meet your specific needs. 
Our services save you money and will produce positive results in the 
following areas. 


@ Cost reduction evaluations @ Education and training 

@ Productivity improvment planning @ Hardware and Software updating 

@ Vendor reviews and comparisons @ Software/Hardware comparisons 

@ Proposal evaluations @ RFP preparation 

@ Networking analysis @ = Alltypes of technology 
consulting 


Professional Management Support, Inc. 
P.O. Box 915498 e Longwood, (Orlando) Florida 32791 
407-862-6422 800-330-6414 
ABA/net 2766 FAX 407-788-8309 


THE MIDSTATE 
CORPORATE 
OUTFIT 
Florida’s 


Best Value ina 
Corporate Outfit 


$42.50 


COMPARE OUR CORPORATE RECORD BOOK 
AND SLIP CASE: 


@ Padded vinyl record book and matching vinyl slip case 


AND SAME DAY SERVICE: 
Orders received by noon shipped the same 
day via United Parcel (all of Florida is within 


‘ UPS overnight delivery zone from Orlando). 
@ Extra large capacity loose leaf ring metals 


@ 20 imprinted stock certificates and full page stubs Black Midstate outfit with 


O blank minute paper .... . . Cat. No. 111 

@ Pocket corporate seal with pouch that stores on rings 0 ptd. minutes & by-laws ... Cat. No. 110 
@ Printed minutes & by-laws, S Corp., Sec. 1244, : ‘ 

Medical/Dental Reimbursement Plan and SS-4 form or arr tena — “ Cat. No. 121 

blank minute paper O ptd. minutes & by-laws ... Cat. No. 120 


@ Printed section dividers 


Free 68 page law product catalog 
@ Transfer ledger 


now available. 


“eupstare LEGAL SUPPLY CORP, A Distributor for Excelsior-Legal, Inc. 


: PO. Box 2122, Orlando, FL 32802 . 
FAST SERVICE: FAX (407) 291-6912 or call (407) 299-8220 or (800) 327-9220 
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gant, greedy jerks who lack all sense 
of human decency. This is a Bar-wide 
problem that we all must work on. The 
first thing I would suggest is that each 
of us stop tolerating such conduct 
among our peers. After that, I welcome 
your suggestions for other workable 
solutions. 

To be a successful professional com- 
munity, we need every Bar member’s 
contribution. The opportunities are end- 
less, be they state or local bar work, 


No one person can 
do it all, but 
working together 
we can restore the 
pride as well as the 


fun of being a 
Florida lawyer 


pro bono-related efforts, renewed cour- 
tesy among ourselves, implementing 
innovative, practical practice improve- 
ments, or merely lightening our stress 
with humor—please, only real wit; no 
sophomoric, racist, sexist, disparaging, 
or sick lawyer jokes need apply. No one 
person can do it all, but working to- 
gether, we can restore the pride, as 
well as the fun of being a Florida 
lawyer. 

I hope each of you takes a vacation 
this year. It is especially hard for some 
of us to get away, but we all need to 
recharge our batteries, step back from 
the grindstone, look at the big picture 
of our lives and practices, and decide 
where we want to go. To play on the 
airlines’ safety instructions, we must 
put on our own oxygen mask before 
we can help another. 

If you or someone else thinks you 
can’t take time off, remember Justice 
Brandeis’ answer to someone who criti- 
cized him for taking a short vacation 
just before an important trial. “I need 
the rest,’ he explained. “I find I can 
do a year’s work in 11 months, but I 
can’t do it in 12.” 

Enjoy and share a good laugh now 
and then. 


| = 
j 
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Save 30% With The Sundial’s 
Summer Meeting Package. 


The Sundial’s Summer Saver Meeting Package is 
making quite a splash, because many business 
breakthroughs begin with an executive retreat to a 
tropical paradise like the Sundial Beach Resort on 
beautiful Sanibel Island. 

The Sundial Beach Resort ® is close to everywhere 
in Florida, yet worlds away from the ordinary. 
Sanibel’s magic spell is cast the moment you cross 
the bridge from the mainland. Ideas flow as freely as 
the tide. Your people feel comfortable and 
rejuvenated. So why not get together and get away 
from it all? 


The Sundial Takes Care Of You 
While You Take Care Of Business. 


The Sundial has the only complete conference 
facility on Sanibel with over 10,000 sq. ft. of meeting 
space in nine versatile rooms. It’s perfect for small 
seminars for 20, or gala receptions for 300 in the 
ballroom. And, the Sundial prides themselves on 
personal service and meticulous attention to detail. 

But Sundial meetings aren’t all work. In a casual 
resort island atmosphere you'll enjoy tennis, golf , 


and shimmering Gulf waters. Shape up in the fitness 


room or cool down in one of 5 swimming pools. 
Search for shells along soft sandy beaches or stroll 
among fountains and flowers. Then luxuriate in the 
privacy of one and two bedroom resort apartments 


Meeting Won't You 
‘Shell Shocked. 


(from.750 to 1,700 sq. 
ft.) with all the comforts 
of home. Beach Resort on Sanibel Island. 


Sanibel Island’s On Sale. 


Starting at only $89 a night, the SummerSaver 

Meeting Package includes: 

¢ Free meeting space and A/V equipment. 

¢ Free Cocktail reception and daily coffee break. 

¢ Free tennis time and green fees. 

¢ Children under 14 stay free in parent's suite. 
For your Summer meeting , don’t go to extremes. 
Come to the Sundial on Sanibel Island and bring the 
American Express ® Card. Call today and ask for 
your free Meeting Planner’s Kit to take advantage of 
this special Summer sale. Hurry, special rates only 
last until October 2nd, 1993. 


Call For Special Summer Rates Now! 


1 (800) 992-8836 


Beach & Tennis Resort * Sanibel Island 


off the sou west coast o Flori 
1451 Middle Gulf Drive * Sanibel Island, FL 33957 + (813) 472-4151 


Don’t leave home without it® 


Rates valid 6/1/93 through 10/2/93, based on availability, two night minimum stay minimum 10 rooms per night, 


holiday weekends excluded, not available with other offers, tax and gratuities not included. 


STL 


he general public has spe- 

cific beliefs concerning 

lawyers and the legal sys- 

tem. Such beliéfs are 
perceptions of who lawyers are and 
what they do. The beliefs are neither 
good nor bad, simply correct or incor- 
rect. Based on those perceptions, the 
general public has acquired various 
attitudes which are favorable or unfa- 
vorable judgments regarding the legal 
system and lawyers. 

Florida Bar-commissioned polls have 
found that the general public has some 
unfavorable attitudes regarding law- 
yers, the legal profession, and the 
judicial system because of perceptions 
based on partial information, misinfor- 
mation and in some cases no informa- 
tion. 

Correcting the myths regarding law- 
yers, i.e., changing widely held beliefs, 
is an important function to The Florida 
Bar. Often, straightforward, factual 
information presented in a credible 
manner will influence or modify be- 
liefs. To a large extent, that is the 
function and purpose of the Bar’s me- 
dia relations program (reporter 
interviews, news conferences, news re- 
leases, and editorial board visits). 
However, the results of such efforts are 
not predictable. The reporter or editor 
is the “gatekeeper” of information, the 
fashioner of the message. In their quest 
for “fairness” reporters usually elicit 
an opposing view for “balance.” That’s 
the journalists’ job, and they do it well. 
Yet the public can get a skewed view 
of the system if special interest or 
biased persons are selected for quotes. 
We have all seen irresponsible, errone- 
ous statements perpetrated. 

Therefore, for more predictable, con- 
trolled results, organizations use paid 
media access. The benefits include mes- 
sages targeted to specific audiences or 
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EXECUTIVE DIRECTIONS 


Perception of Justice Is Up to Us 


by John F. Harkness, Jr. 


groups. The negative trade-off is the 
cost to create and buy media time or 
space. 


In an effort to be 
proactive in the most 
accurate meaning of 

the word, The 
Florida Bar has a 
comprehensive 
public information 
program 


Therefore, a balanced public commu- 
nications program uses a complemen- 


tary mix of public relations activity 
and media access to maximize the 
benefits of both techniques and mini- 
mize the disadvantages. 

To change attitudes is a very difficult 
chore. First the basis for the belief must 
be attacked and then attitudes will be 
altered to some degree. In some cases 
it will not be possible to change an 
attitude, perhaps only alter it some- 
what. For those people, for instance, 
who have personally experienced a very 
bad and costly outcome in the legal 
system, no message, facts, or emotional 
appeal will ever make them feel “good” 
about the legal system. However, as 
difficult and as long-term as it may be, 
ultimately the goal of the legal profes- 
sion must be to change and alter 
attitudes. Because public attitudes re- 
garding the viability of the justice 
system are largely negative, reform 
proposals by special interest groups, 
though flawed and ultimately not in 
the public’s best interest, gain a cer- 
tain respectability and acceptance by 
the public. The public simply regards 
the legal system as not working as it 
should. Change is necessary. 

In an effort to be proactive in the 
most accurate meaning of the word, 
The Florida Bar has a comprehensive 
public information program. It is a 
priority-setting agenda for com- 
prehensive efforts to improve the ad- 
ministration of justice and, as a 
byproduct, enhance the public esteem 
for lawyers and the role they play in 
democratic society. 

We must continue to stress profes- 
sionalism and ethics. Only through 
these efforts will the perception of 
lawyers be altered. 

In any plan, the individual lawyer 
is the key element. Only through the 
collective works of the many will the 
profession be judged. 
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The Biggest 
Crime Famil 


It’s the first family of 
Florida Crime — devot- 
ed to the needs of 
criminal attorneys. 


Florida Criminal 

Practice Service pro- 

vides complete infor- 

mation — from arrest 

and arraignment to 

judgment, sentencing 

and appeals. It’s an all-in-one 

source that eliminates the painstaking, 
time-consuming search for on-point law. 


You get perspectives from both the defense and prosecuting 
attorney’s point of view to help you devise effective trial 
strategies. You get full legal analysis so you know all the 
nuances of the case you’re preparing. You get quality checks 
via incisive practice commentaries by respected Florida 
jurists. You get the inside track into what the judge may or 


may not accept in 
the case you're handling. 


You'll also find procedural 
suggestions and recom- 
mendations that help you 
avoid mistakes and be bet- 
ter prepared for court. 
Plus, you’ll not only find 
the pertinent cases you seek, 
you'll also find court-approved forms 
integrated with the text. 


Let us reveal this family to you. Call toll-free 


1-800-762-5272 Ext. 4103 


or contact your Lawyers Cooperative 
Publishing representative for an intro- 
duction. And get the first and only set 
that does justice to criminal law in Florida. 


Lawyers Cooperative Publishing 
Aqueduct Building, Rochester, New York 14694 
More Power For Your Florida Practice 


SEITZ 


The new Bar president places service to lawyers 
at the top of her priority list. 


iami attorney Alan 
Greer tells a couple 
of stories that illus- 
trate what kind of 
person Florida lawyers got when Patri- 
cia A. Seitz was sworn in as Bar 
president last month. 

Some years ago, Seitz was trying a 
case in court and the opposing counsel, 
a man, was being particularly nasty 
to her. Unfortunately for him, he was 
shorter than Seitz, who retaliated by 
buying the “highest pair of heels she 
could find, and looking down on the 
attorney all through the trial;’ Greer 
said with a chuckle. “It drove him out 
of his skull.” 

But then, he said, there is the Pat 
Seitz who “is extremely devout. She 
goes to Mass every day of the week. 
She has a quiet time in the morning, 
her appointment with God.” 

It doesn’t stop there, though. Seitz 
helps her parish renovate homes for 
the poor and is working to establish a 
legal clinic in Coconut Grove. She’s 
also active in the church’s food out- 
reach that feeds 500 to 1,000 people 
each week, and is one of the church’s 
lectors. 

“She really cares. Pat is not doing 
this because she wants a tick on her 
resumé. She’s really concerned about 
The Florida Bar and Florida lawyers, 
and she wants to make life better for 
Florida lawyers,” Greer said. 

He should know, by the way. He’s 
been married to Seitz for 12 years. 

“T think her strongest traits are her 
tenacity and ability to build a consen- 
sus,” said immediate past Bar Presi- 


by Gary Blankenship 


dent Alan Dimond. “When Pat sets her 
mind to accomplish something, she is 
very effective in reaching her goal.” 

That description and those stories 
tell much about Seitz, and much can 
be learned by an observation. Her 
ramrod posture testifies to her up- 
bringing as an Army brat (her father 
retired a three-star general—more 
about that later) and her wardrobe to 
her directness. 

Patterns, stripes, and polka dots are 
a sparse commodity; Seitz prefers out- 
fits in bold, basic colors (red is a 
favorite). 

In conversation, she is similarly di- 
rect. Smiles and laughter come easily, 
but Seitz can transfix a listener with 
her pale green eyes when she wants to 
make a point. And she’s got a lot of 
them to make during her 12 months 
at the Bar’s helm. 

“T don’t know that I wanted to be 
Bar president just to be Bar president,” 
Seitz said. “I realized there are certain 
things that I wanted to accomplish for 
the Bar, so I had to run for Bar 
president. 

“They’re in two tiers,” she added of 
her goals. “Some are philosophical is- 
sues that the Bar needs to come to 
grips with and some are practical is- 
sues that stem from the philosophical 
issues and the changes in the practice 
of law.” 

The philosophical matters arise out 
of the rapid changes churning through 
both society and the legal system. In 
this century, the country has gone from 
the horse age to the space shuttle; the 
past 50 years have seen the advent of 
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the television age, computers, fax ma- 
chines, and sophisticated electronic com- 
munications, she noted, adding, “Five 
years ago, people didn’t know what a 
fax was.” 

With that has come a faster pace of 
life, less time to deal emotionally with 
problems and disagreements, increas- 
ing mobility, changing relationships, 
and more stress. And, Seitz said, there 
are limited resources to resolve dis- 
putes. Perhaps the good news is that 
“we’re no longer dealing with people’s 
survival necessities for the most part, 
we're dealing with people’s wants,” she 
added. 

“T see the practice of law as a service 
profession, helping people to avoid con- 
flicts or resolve conflicts,” the president 
said. “Given that, I look at where we 
are today and say ‘Are we training 
ourselves so that we are the best that 
we can be in that area?’” 


hat leads to the practical 

problems of how the prac- 

tice of law deals with 

those problems. In Seitz’ 
view lawyers are trained solely to look 
at the legal issues. As a result, they 
must learn, through the stress of trial 
and error, the business management 
and interpersonal skills necessary for 
dealing with clients. And the latter 
includes being a counselor as well as a 
legal advisor, she emphasized. 

“To me, the practice of law is like a 
three-legged stool,” Seitz said. “One leg 
is substantive knowledge. That’s all 
we emphasize in law school. Even in 
our Bar CLE courses, that’s what we 
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focus on. 

“The second leg is management. I 
don’t care if you are in the private 
sector or the public sector, you have to 
understand how to manage, how to 
provide services in the most cost- 
effective manner. 

“The third leg of the stool is people 
skills. Our business is dealing with 
people’s relationships and the problems 
they have with these relationships. 

“The seat of the stool which keeps 
the three legs together is our ideals, 
the most fundamental of which is our 
integrity, candor, commitment to fair- 
ness, and putting clients’ and the pub- 
lic’s interests before our own.” 

Pretty lofty concerns for a $7 baby 
who was born—forgive us—on Labor 
Day, September 2, 1946. It was at 
Walter Reed Army Medical Center in 


Washington, D.C., and Seitz said her © 


father recently gave her the receipt for 
the seven-buck delivery. “Times have 
changed,’ she observed dryly. 

The meeting of her parents— 
Richard J. Seitz and Betty Jean Mer- 
rill—is a story in itself. They first knew 
each other while both were attending 
Kansas State University, she as a 
freshman and he as a junior. Then her 
father, anticipating World War II, left 
college and joined the Army. Her 
mother finished college, started work 
on a newspaper staff, and ultimately 
became a Red Cross volunteer to do her 
part in the war effort. 

Her father became a paratrooper and 
participated in the August 1944 inva- 
sion of southern France. As a 25-year- 
old lieutenant colonel, he was wounded 


Bar President Pat Seitz and “First Gentleman” 
trip to China. 


in the Battle of the Bulge later that 
year. Her mother, then serving in 
France, saw a notice in Stars and 
Stripes listing the hospital he was in. 
She commandeered a car and drove to 
the hospital. 

“The story is she caught my father 
with battle fatigue, and they were 
married in France on the 23rd of June, 
after V.E. Day,’ Seitz said. 


he Seitz family moved con- 
siderably as it grew. The 
birth of the future Bar 
president was followed 
two years later with a sister, Catherine 
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Alan Greer. Their romance blossomed on a 


Ann (nicknamed Cache because that’s 
what the Japanese cook called her) in 
Japan, and eight years later with twins, 
a brother and sister, Richard Merrill 
and Victoria Ann, born in Brazil. 

The future Bar president attended 
Catholic schools, with the exception of 
the second half of the second grade, 
which was spent at a progres.ive pub- 
lic school in California. She used to 
hide out after lunch there because 
that’s when the spelling lessons were, 
her worst subject. She confessed she 
“still can’t spell real well.” 

During those years, her father com- 
manded the jump school at Ft. Ben- 


Photo by John Murray, Murnor Studios 


ning, the famed 82nd Airborne Divi- 
sion, during a second stint at Ft. 
Bragg, and the 18th Airborne Corp, 
during his third tour of duty there. 
Iran, Omaha, and Pentagon assign- 
ments allowed Seitz to attend the same 
high school, St. Mary’s Academy, for 
all four years. 

At the end of her first year at Kansas 
State University her father was as- 
signed to Ft. Riley—on paper. After the 
family had sold its Virginia home, 
General Seitz was reassigned on two- 
weeks’ notice to be General William 
Westmoreland’s chief of staff. Westmore- 
land, of course, was the commander of 
U.S. forces in Vietnam. (While there, 
General Seitz once received a briefing 
on a Navy mission from a certain 


young Navy lieutenant, Alan Greer.) 

Seitz graduated with a degree in 
history with a concentration in Rus- 
sian history and a minor in fine arts. 
She had entertained being an artist, 
but decided the field was too crowded. 
She valued the lessons learned in art 
class, though, especially sessions in 
which students had 20 minutes to do 
a portrait or figure. 

“You reduce everything to the sim- 
plest. By training your eye and mind, 
you put it down on paper,” she said. It 
was good preparation for future legal 
work. 

After three months working as an 
editorial assistant at the American 
Society of Landscape Architects, she 
landed a job at the Department of 


Labor. When the department was reor- 
ganized after President Nixon’s elec- 
tion, Seitz moved to the department’s 
minority outreach program, doing em- 
ployment training. 


he worked on a pilot youth 

employment program at 

Washington’s Dunbar 

High School—the only 
white person working there. The pro- 
gram was highly successful, and Seitz 
said she learned a lot from her boss, 
William Butler. 

“For me, it. was a terrific education 
to be a minority in a majority setting 
and to be working with kids who were 
great,” she said. “It made me realize 
how important it is to get everyone in 


One thing Pat Seitz does not talk about when 
she discusses being president of The Florida Bar is that 
she is the Bar’s first woman president. 

Indeed, she nearly dismisses the issue. 

“| look forward to the day that won’t be the question, 
and | hope others can look beyond form to substance,” she 
said when asked about her historical post. 

She does, though, acknowledge that her elevation sym- 
bolizes an increasing diversity in the Bar, something “I think 
is not only good for the profession, | think it’s essential.” 

Another apparent “first” has received considerably less 
attention. And that is that Seitz’ husband, Miami attorney 
Alan Greer, in addition to being the Bar’s initial first 
gentleman apparently is the first presidential spouse also to 
be a lawyer. 

And it’s clear the first spouse intends to enjoy his position. 
He laughingly tells how Joe Klock, managing partner of Steel 
Hector & Davis and a close friend, sent him a dozen roses 
when Seitz was elected. The card said Klock wanted to be 
invited to Greer’s first “Bar tea.” 

“I'm having a good time,” Greer said. “My goal is to have 
every male member of the Board of Governors terrified by 
halfway through the Bar year.” 

Friends speak of the closeness of the couple, and their 
mutual support of each other's career. “He has been super 
in terms of being so supportive of Pat,” said former ABA 
President Sandy D’Alemberte, a partner with Seitz at Steel 
Hector. “I think that’s a great story with Alan Greer. He's 
a person of immense character and goodwill.” 

Greer will have no trouble staying busy while Bar 
duties occupy Seitz. Besides being a partner in Floyd 
Pearson Richman Greer Weil Brumbaugh & Russomano (a 
firm that has included three past Bar presidents), Greer is 
representing the Republic of Panama in lawsuits to recover 
money stolen by former dictator Manuel Noriega and 
laundered through the infamous Bank of Credit and Com- 
merce International (BCCI). The case involves lawsuits in 
Miami, New York, Washington, D.C., London, Paris, and jet 
lag resulting from frequent national and international travel. 


He’s also active in Democratic Party politics, and in 1988 
ran Michael Dukakis’ Florida campaign. 

The two actually met in the mid-1970’s in a court case. 
Greer was representing Bebe Rebozo, friend of former 
President Nixon, in a libel suit against the Washington Post. 
The case ultimately settled with the Post making a large 
donation to the Boys Club of America. “It was one of the few 
libel cases the Post ever settled,” Greer said. 

Their paths crossed a few more times over the years, 
but Cupid’s work was done on a 1980 trip to China. Greer 
said the trip was organized because China was moving to 
reinstitute rule by law, and a group of Florida lawyers and 
judges were invited to visit. Greer, then chair of the Bar's 
International Law Section, was included. D’Alemberte was 
also on the list but had a conflict, so he suggested Seitz go 
in his place. 

U.S. 11th Circuit Judge Susan Black, then a state circuit 
judge in Jacksonville, was helping a fellow circuit judge who 
was leading the trip arrange a predeparture conference. The 
trip leader, seeing Seitz and Greer were coming up from 
Miami, assumed they were a couple. Black, who knew both, 
assured him they weren't, and even arranged for Greer to 
stay at a hotel while Seitz stayed with her. 

“| tried my best to keep them apart, so no one would think 
anything inappropriate,” Black said. 

But unbeknownst to her, another single male lawyer in the 
group had decided that he and Seitz should be a couple, 
and the future Bar president found his attentions tiresome, 
Greer recalled. Seitz came to Greer asking for help. Twirling 
an imaginary handlebar moustache and adopting a Snidley 
Whiplash tone, Greer recalled, “I! said, ‘Certainly, my dear: 

“We spent three weeks in China in a very close and 
intense program. We became friends then, and began dating 
after we got back from China,” he continued. “A year later 
we got married.” 

Judge Black said she is still trying to convince her friend 
who led the trip they weren't a couple beforehand. “I took 
some ribbing,” she said. “If | had tried to put them together, 
it would not have worked.” 
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the group to feel they are part of it and 
they have something to contribute.” 

While working at the department, 
Seitz had taken a variety of exams, 
including those for law school, foreign 
service, and management. She scored 
particularly well on the iaw school and 
management tests, and a friend en- 
couraged her to apply to Georgetown 
Law School. She was accepted. 

Her parents were returning from her 
father’s second assignment to the Mili- 
tary Commission in Brazil when she 
broke the news about law school. “My 
mother’s comment was, ‘Now you'll 
never get married;” Seitz said. Her 
father merely inquired who would be 
paying for this continued education. 


he answer to that fatherly 
inquiry was that Seitz 
had saved up enough 
money for the first se- 
mester. Then she landed a job working 
in the Washington office of the Dallas 
Times-Herald, where she eventually 
was assigned to cover the Supreme 
Court. During her first summer break 
she also worked part-time for a con- 
gressman, and her second summer 
part-time in a law firm. 
After graduating from law school, 


she was hired by federal district Judge 
Charles Richey as a clerk. On her first 
day, she saw Ralph Nader testifying 
as part of his now-famous lawsuit over 
being bumped from an airline flight. 

“It was probably the best way to 
start a legal career,” Seitz said. “Judge 
Richey is a remarkable teacher. Dur- 
ing my term he had the civil suits from 
Watergate, and made a landmark rul- 
ing about the IRS engaging in im- 
proper activity.” 

Down the hall, another judge was 
trying former Treasury Secretary John 
Connally, Seitz recalled. “My time there 
was a remarkable 15 months.” 

Judge Richey also has good memo- 
ries of Seitz’ tenure. “Ms. Seitz is one 
of the most wonderful, delightful hu- 
man beings I’ve ever met,’ he said. 
“She was a very good law clerk and has 
been a very good lawyer, obviously. 
She is a problem solver, rather than a 
proposer of problems. She was always 
ready, and ever has been, to give me 
her advice. And it was more often than 
not correct.” 

As her clerkship neared its end, 
friends and acquaintances encouraged 
her to apply at Steel Hector & Davis 
in Miami. She had liked Florida well 
enough that she had already estab- 


Seitz and fellow Steel, Hector & Davis law partners Frank Scruggs (left) and Sandy D'Alemberte. “One of the things that's really good about 


Pat is that she makes friends and she doesn't really make enemies,” D’'Alemberte said. 
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lished residency there. Miami attorney 
Barry Davidson strongly urged her to 
apply. She had written the firm, hadn’t 
heard back, and came to Miami to 
follow up. There she found the firm had 
already sent out a rejection letter, but 
Davidson urged her to continue and 
got her in the firm to meet founding 
partner Darey Davis. 


he eventually met other 

founding partners Louis 

Hector and Bill Steel, as 

well as future ABA Presi- 
dent Sandy D’Alemberte, who worked 
at the firm and encouraged her efforts. 
“Sandy said if I really wanted to try 
cases, then I should come to Miami and 
if at the end of two years I felt like it 
didn’t pan out, I could always go back 
to Washington.” 

Whatever happened, the firm 
changed its mind and offered her a job. 
She became the 25th attorney and the 
first woman lawyer at Steel Hector, 
which now has more than 150 lawyers 
in Miami, West Palm Beach, and Tal- 
lahassee. 

“My very first trial was over a leaky 
roof,’ Seitz recalled. “My first day, I 
walked in, Barry handed me a file and 
said, ‘Here’s a case down at county 
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pi 


court, go handle it’ When I got to court 
I had to ask someone about procedure. 
It was very different from Washing- 
ton’s federal court.” 

The president hasn’t regretted the 
decision to join Steel Hector. “They 
have been incredibly generous and 
supportive over the years, and I feel 
really blessed to be working with such 
outstanding folks,” she said. 

She also credited the firm’s princi- 
pals with demonstrating how to live a 
fulfilling life. “They are a firm that 
does high quality, sophisticated and 
interesting work; they are truly human 
in that they believe in a balanced life; 
they are interesting individuals; and 
they are very committed to giving back 
to their community, be it through com- 
munity or political involvement,’ Seitz 
said. “To me, they epitomize the ideal 
professional.” 

She started working with D’Alem- 
berte, handling administrative and li- 
bel cases. She later did personal injury 
defense, most notably for Florida Power 
and Light. She is now a paratrooper/ 
trouble shooter for the firm, jumping 
into cases that need to be pushed to 
trial, managing all asbestos-related liti- 
gation, working with her trial partner 
and close friend Frank Scruggs on a 
variety of cases, and organizing the 
litigation associates’ training program. 


elping new lawyers has 

been a long-time inter- 

est of Seitz, from her 

ABA work as chair of 
associate training to being part of the 
trial advocacy program at the Univer- 
sity of Miami Law School, to frequent 
service on the National Institute of 
Trial Advocacy. “It’s fun and I believe 
in giving back. I’ve been given so 
much,” Seitz said. 

In 1980, she became a partner— 
Steel Hector’s first woman partner 
after Janet Reno, who had left the firm 
the previous year to become the 11th 
Circuit state attorney. 

Like many active trial lawyers, Seitz 
is concerned about trends she’s seen 
in litigation. She thinks lawyers con- 
centrate too much on discovery “rather 
than focusing on the specific elements 
of the cause of action, the facts needed 
to prove those elements, and what has 
to be disproved about the other side’s 
case. Keep it straight and simple—less 
is more.” 


Seitz and immediate past president Alan Dimond at a Board of Governors meeting. “I think 
her strongest traits are her tenacity and ability to build a consensus,” Dimond said of his 


successor. 


“I come from the school of trying to 
do as much of my homework outside 
the formal discovery process as possi- 
ble because the more discovery I do, 
the more I show the other side what 
I’m doing and tip my hand,” she said, 
adding discovery abuses waste clients’ 
resources on both sides of the case. 

“What I find fascinating now is the 
process of mediation. I would like to 
get the law schools and the Bar to place 
greater emphasis on developing and 
training in this skill,” Seitz continued. 
“To me it’s the essence of being a good 
counselor. These skills help a client see 
the case from the other person’s per- 
spective. I believe that litigation is like 
warfare. Lawyers must be diplomats 
using negotiation as our first line of 
action and warfare only as a last 
resort.” 

Seitz will have much more than the 
issue of Rambo litigators to occupy her 
year as president. 

“I think that the Bar has become 
more and more polarized and disen- 


franchised, in that many practitioners 
feel the Bar is an independent organi- 
zation that does not address their 
needs,” said Bette Quiat, a former 
Young Lawyers Division president and 
long-time Seitz friend. “Pat is trying 
to make the members understand that 
they are the Bar and to try and develop 
programs which will address all practi- 
tioners’ needs.” 

D’Alemberte noted Seitz will have 
to cope with a lawyer group organizing 
to challenge the Bar, public distrust of 
lawyers, and improving legal services, 
especially to lower- and moderate- 
income people. 

“One of the things that’s really good 
about Pat is that she makes friends 
and she doesn’t really make enemies,” 
he added. “She’s very good about trying 
to include people, including those who 
opposed her for president. . . . It’s not 
phoniness, it’s genuine goodwill she 
has for people.” 

A frequent theme among lawyers 
interviewed for this article was the 
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of lawyers. 


need to address the problems of indi- 
vidual lawyers, which range from tough 
economic conditions to the poor image 


eitz has set as a major 
goal having regional con- 
ferences geared to small 
firm and solo lawyers to 


The truth is out. 

It took weeks of research preparing this article, but the dirty little secret 
of Patricia Ann Seitz, who in June became president of The Florida Bar, has 
been discovered. 

She can't pack a suitcase. 

Two Tallahassee friends and fellow attorneys, Martha Barnett and Eleanor 
Hunter, confirmed that 12 years ago it was they who repacked for Seitz on 
the eve of her wedding. Hunter said for a two-week honeymoon trip, Seitz 
had included about two months’ worth of clothes, and to boot had just tossed 
them into suitcases. 

“She also used to have a habit of just throwing everything in, and carrying 
a little steamer to get the wrinkles out,” Hunter said. 

Kidding aside, Seitz’ friends and colleagues describe her as a tireless Bar 
worker, an excellent listener, and an outstanding mediator capable of finding 
the common ground between divergent interests. 

“Pat is never too busy to listen,” said Miami attorney Bette Quiat. “She 
inakes it her policy to be informed as to not only the legal problems that all 
lawyers face, but also the personal problems that lawyers must balance 
together with their careers.” 

“| think she’s a good communicator, | think she has the ability to bring 
people of diverse views together in the same room to talk about common 
problems,” said Board of Governors member Don Gifford. “I view her as a 
person who Can cause a dialogue to occur between people of different 


viewpoints and then come to a compromise as to how you're going to go 
forward.” 


Seitz can also be persuasive. U.S. 11th Circuit Judge Susan Black tells 
about the time in the mid-1970’s when Seitz talked her into participating in a 
seminar the future president was organizing in Miami on women lawyers. 
To get Black, then a circuit judge in Jacksonville, to the conference, Seitz 
arranged for a young associate to fly Black down in a private plane. The 
associate was Joe Klock, now managing partner of Steel Hector. 

“He looked 16 years old and the back [of the plane] was filled with advance 
sheets and he would put it on automatic pilot and would read them. | was 
happy to make it alive,” Black recalled of the trip. 

“She has an excellent ability to get the best out of people,” said 
Washington, D.C., attorney and long-time Seitz friend Paul Wolff. “She is 
extremely engaging and is more than willing to let other people take credit 
for what is accomplished. There is no ego problem with Pat, she cares far 
more that a result is achieved than who gets credit.” 

The latter was evident in her presidential campaign, where she rarely if 
ever mentioned her accomplishments as a trial attorney, instead focusing 
on her goals. 

“Pat understands that a drum major excels by orchestrating the move- 
ments of a large number of players with diverse skills and voices. She will 
orchestrate the activities of Bar members and leaders in ways that will further 
elevate the stature of the profession in the eyes of the public,” said fellow 
Steel Hector partner Frank Scruggs. 

“Pat sees the challenges and Pat sought the office not because she is 
Pat-focused, but she is professional and people-focused,” he added. “She 


will constantly think about other people and think about purposes and not 
about herself.” 
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help them in their practices. She said 
she wants these conferences to find 
solutions for problems highlighted by 
a New York State Bar conference on 
solo and small firms, and she’s had a 
think tank already working for several 
months on that project. 

“Lawyers are overwhelmed. There’s 
too much to do; their noses are too close 
to the grindstone and they can’t step 
back and see the big picture,” Seitz 
said. She hopes the conferences give 
small firm attorneys the chance to step 
back, set priorities, and figure out 
what they want from their practices— 
and life. 

The effort will also include a special 
issue of the Bar Journal and a hand- 
book for small firms. “The Bar provides 
a lot of services, but our membership 
doesn’t know about them,’ she said, 
adding she wants to publicize those 
services to members. 

Here’s how Seitz sees other issues 
facing the Bar: 

Advertising. She supports efforts 
to streamline advertising regulations 
“so we can achieve informational ad- 
vertising that is helpful to the con- 
sumer.” 

Nonlawyer Practitioners. Seitz 
said the Bar needs to examine several 
ways to improve access to the legal 
system, and praised a Miami attorney, 
who in addition to her law office owns 
a paralegal service. 

Hourly Billing. In combination with 
improving access, Seitz foresees big 
changes here. Likening it to buying a 
car, she said lawyers have to realize 
that all clients don’t want the most 
expensive model of representation. 
Some people want a $65,000 luxury 
model, others want a $12.50 skate- 
board. Hourly billing, she added, will 
be less prevalent, as clients want more 
say about how much representation 
costs. “It’s important they know at the 
outset what they are buying because 
they know better than anyone else how 
much they want to spend to develop a 
solution,” she noted, adding the real 
value is the quality of the advice, not 
the amount of time spent. 

Legislative Issues. The new presi- 
dent said the Bar must be involved in 
the legislature, but also must recognize 
limits on Bar lobbying, as contained 
in recent U.S. and Florida Supreme 
Court decisions. Priorities will be help- 
ing Chief Justice Rosemary Barkett 
improve the judiciary’s budget and 


al 


working to improve the judicial nomi- 
nating system. 

Services Tax. Seitz said the Bar 
should continue to oppose a services 
tax that singles out lawyers. But she 
warned it may be difficult for the 
profession to resist a tax on legal fees 
if the state also lifts exemptions for 
other professions and services. And 
she’s not impressed with arguments 
that a tax on lawyers could help sup- 
port the judicial system. “The third 
branch of government is government 
by the people, of the people, and for the 
people,” she said. “Fairness requires 
that all citizens contribute to the sup- 
port of the system.” 

Bar Critics. With the Bar coming 
under attack by some members, includ- 
ing the formation of a new association 


“Over the last 
decade of this 
century, we will see 
significant changes 
in the way legal 
services are 
provided and 
priced. To succeed 
in the 1990's, we 
must focus on the 
clients’ needs and 
meet those needs in 
a manner clients 
value” 


aimed at changing the Bar, Seitz said 
she is willing to work with critics who 
have constructive suggestions. Some 
complainers, she said, merely like to 
complain and aren’t interested in fix- 
ing the problems they cite. Others, 
reacting to stress, are just venting 
frustration. “They don’t want you to 
solve a problem, they just need to get 
it off their chest,” Seitz said. The third 
type has a legitimate complaint, and 
the president said she wants to work 
with them to help cope with the strains 
and stresses of practice. 

“The litmus test is: Are they willing 
to recognize that we are going to be 
regulated by someone? If you don’t 


Seitz with federal district Judge Charles Richey, who hired her out of law school as a clerk. 


“She’s a problem solver, rather than a proposer of problems,” the judge observed of Seitz. 


want to be in a regulated industry, you 
should not be a lawyer,” she said. 
“Given that premise, do they have 
constructive recommendations for solv- 
ing the problems they see? If they do, 
I welcome their input and actively seek 
their input.” 

Pro Bono. One of the main chal- 
lenges for the Bar in the coming year 
will be setting up the Supreme Court- 
ordered pro bono program. Seitz noted 
that under the rules, President-elect 
Bill Blews will oversee the system, but 
she expressed optimism the concerns 
of many lawyers will prove unfounded. 

The president noted that at the June 
1992 convention, the Florida Bar Foun- 
dation held a workshop on the pro bono 
plan where private and public, large- 
firm and-small-firm attorneys told how 
they provide pro bono. That included 
“innovative ways to provide legal serv- 
ices to the poor, to match lawyer exper- 
tise and abilities to those needs, to 
educate lawyers efficiently to handle 
some of the routine work, and to help 
diffuse the malpractice and time con- 
straint fears.” she said. “It relieved a 
lot of people’s stress and allowed them 
to look at pro bono not as a negative 
but as a positive opportunity.” 

CLER. “The most exciting thing is 
that CLER will begin providing hour-for- 


hour credit for management courses,” 
Seitz said. “Not only is that [manage- 
ment] something I want to stress, but 
I am going to be very active in lobbying 
the Board of Legal Specialization and 
Education so there is no limitation on 
the number of management hours a 
lawyers can get in the reporting cycle.” 

And improving the management of 
law practice is an important part of 
what Seitz hopes to achieve as Bar 
president. 

Or, as she put it, “As a profession, 
we need to be client-value driven. As a 
Bar, we must be member benefits 
driven. I see the mission of the Bar as 
assisting lawyers to provide clients 
with an experience or relationship 
clients value. Over the last decade of 
this century, we will see significant 
changes in the way legal services are 
provided and priced. To succeed in the 
1990’s, we must focus on the clients’ 
needs and meet those needs in a man- 
ner clients value. I am proud of Florida 
lawyers and the way they have met the 
past challenges. I believe that by work- 
ing together we have what it takes to 
find solutions that benefit both clients 
and lawyers.” 0 


Gary Blankenship is an associate editor 
of The Florida Bar News. 
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ctions under the Employee 

Retirement Income Secu- 

rity Act (ERISA) represent 

one of the fastest growing 
areas of litigation. As little as five 
years ago an attorney had virtually 
nowhere to turn to develop an under- 
standing of this highly specialized area. 
Moreover, given the relatively small 
amount of most ERISA claims! and the 
complexity of ERISA, few attorneys 
were interested in undertaking an 
ERISA case. Today, there are several 
annual national conferences and pro- 
fessional publications devoted exclu- 
sively to the subject of ERISA litiga- 
tion. This explosion is due, in no small 
measure, to a growing awareness that 
ERISA provides for statutory attor- 
neys’ fees and that fees may be awarded 
even to nonprevailing plaintiffs. The 
purpose of this article is to examine the 
development of the law of attorneys’ 
fees under ERISA and the circum- 
stances under which ERISA attorneys’ 
fees are likely to be awarded. 
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FEES 
UNDER ERISA 


by Alan P. Woodruff 


Policy Underlying Awards 

ERISA was enacted primarily “to 
promote the interests of employees and 
their beneficiaries in employee benefit 
plans,” to “protect contractually de- 
fined benefits”? of plan participants, 
and “to safeguard employees from the 
abuse and mismanagement of funds 
that had been accumulated to finance 
various types of employee benefits.” 
Recognizing the need for a mechanism 
to enforce these policy objectives, Con- 
gress specifically authorized ERISA 
plan participants and beneficiaries to 
bring actions under ERISA and pro- 
vided for awards of reasonable 
attorneys’ fees and costs.® 

When federal statutes provide for 
attorneys’ fees, an adequate fee award 
is generally deemed to constitute one 
of the remedies intended to ensure 
compliance with the statute® and “the 
prevailing party’ should ordinarily re- 
cover attorneys’ fees unless special cir- 
cumstances would render such an 
award unjust.” Some courts have gone 


so far as to interpret ERISA as estab- 
lishing a presumption in favor of award- 
ing attorneys’ fees to prevailing plan 
participants.9 

Although ERISA provides for an 
award of attorneys’ fees to either party, 
the courts have tended to deny attor- 
neys’ fees awards to prevailing defen- 
dants!® because such awards may have 
a chilling effect on actions by partici- 
pants to assert their rights and police 
their own plans.!! That is, since 
ERISA’s attorneys’ fees provision is 
viewed primarily as an “important 
mechanism for furthering ERISA’s re- 
medial purposes,”!2 a policy of not 
taxing attorneys’ fees against plaintiffs 
has been held necessary to promote 
this purpose.!3 

In general, plaintiffs “may be consid- 
ered to be the ‘prevailing party’ enti- 
tled to attorneys’ fees if they succeed 
on any significant issue in litigation 
which achieves some of the benefits the 
parties sought in bringing the suit”;!4 
and “the fee award should not be 
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reduced simply because the plaintiff 
fail[s] to prevail on every contention 
raised in the lawsuit.”!5 Furthermore, 
it has been held that attorneys’ fees 
awards should not be denied merely 
because some aspect of plaintiff's claim 
was vexatious or wasteful because the 
presence of such improper motives “does 
not affect [the plaintiff's] right to rea- 
sonable attorneys’ fees for his success- 
ful claim,’!6 

Attorneys’ fees are proper even when 
the action is settled by the parties 
because “a plaintiff is a prevailing 
party entitled to attorneys’ fees if the 
plaintiff's lawsuit was a catalyst moti- 
vating the defendant to provide the 
primary relief sought in a manner 
desired by the litigation.”!7 However, 
a fee award should be limited to fees 
associated with the plaintiffs ERISA 
claims and should not include fees and 
costs associated with, for instance, pen- 
dent state law claims.!8 

The burden of proving that an award 
of attorneys’ fees is unjust rests with 
the party against whom fees are 
taxed.'9 In the absence of contrary 
evidence, the court should award the 
full amount requested.?° 


Factors Considered in Awards 

In determining a plaintiff's entitle- 
ment to attorneys’ fees, the courts have 
universally adopted a five-factor 
ERISA test which requires a determina- 
tion of: 

1) The degree of the opposing party’s 
culpability or bad faith; 

2) The ability of the opposing party 
to satisfy an award of attorneys’ fees; 

3) Whether an award of attorneys’ 
fees would deter other persons acting 
under similar circumstances; 

4) Whether the party seeking attor- 


neys’ fees sought to benefit all partici- 
pants and beneficiaries under an 
ERISA plan or to resolve a significant 
legal question under ERISA itself; and 

5) The relative merits of the party’s 
position.?! 

This test is not a numerical one and 
it is not necessary for a party to prevail 
on the majority of these factors to be 
entitled to attorneys’ fees.22 None of 
the five factors is itself determinative 
and some may not be relevant in all 
cases. For instance, the courts have 
noted that factors 3) and 4) do not 
apply when the defendant is seeking 
an attorneys’ fees award against a 
plaintiff participant.2% 

The weight to be given to each factor 
depends on the facts of each case.?4 
However, the following considerations 
are relevant in most cases. 

Bad Faith—“(BJad faith is a factor 
which will always justify an award [of 
attorneys’ fees].”25 However, the courts 
are divided on the question of whether 
bad faith is necessary to support a fee 
award,26 and whether the absence of 
bad faith is, alone, sufficient to justify 
denial of attorneys’ fees.?7 

The “bad faith” element of the test 
for an award of attorneys’ fees is met 
by, among other things, willful delays 
and other dilatory tactics in failing to 
respond to claims and other statutory 
information requests,28 and attempts 
to evade the procedural requirements 
of ERISA.?9 The courts have also found 
“bad faith” sufficient to justify an award 
of attorneys’ fees when a defendant 
which has previously interpreted its 
own plan and promised a plaintiff cer- 
tain benefits later changes its position 
and denies the plaintiff the promised 
benefits.°° However, a defendant’s mere 
failure to fully investigate the merits 


of a plaintiff's claim does not, alone, 
constitute “bad faith.”8! 

Ability to Satisfy the Attorneys’ Fees 
Award—Since ERISA’s attorneys’ fees 
provision is intended to provide plain- 
tiffs of limited means with access to the 
courts, a large discrepancy in the re- 
sources of the plaintiff and the defen- 
dant may, alone, be sufficient to justify 
an award of attorneys’ fees. At least 
one court has found that “failure to 
award attorneys’ fees [to the plaintiff] 
in such a circumstance would signifi- 
cantly undermine the ability of poten- 
tial beneficiaries to protect their rights 
in federal court.”32 

When the “ability to pay” factor is 
significant to the determination of 
whether attorneys’ fees should be 
awarded, the only relevant issue is the 
losing party’s ability to pay.*8 That is, 
it is irrelevant whether the prevailing 
plaintiff has sufficient funds to pay the 
plaintiff's own fees—for instance from 
the funds received as the prevailing 
party. 

Some courts have expressly de- 
emphasized the weight to be given to 
the defendant’s “ability to pay” when 
the defendant has been negligent or 
acted in bad faith.54 Thus, attorneys’ 
fees may be awarded against a defen- 
dant who has little ability to pay them 
if the defendant was negligent or acted 
in bad faith. 

Attorneys’ fees may be awarded 
against any party including the plan, 
any plan fiduciary, or the plan sponsor 
whose actions justify such an award.*° 
Therefore, it is appropriate to consider 
the ability of any of the parties to 
satisfy an award of attorneys’ fees. 
However, specific proof of the opposing 
party’s ability to satisfy the attorneys’ 
fees award must be offered by the party 
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seeking attorneys’ fees.°6 

Deterrent Effect of Attorneys’ Fees 
Award—It appears that the “deterrent” 
element is the most important of the 
five factors to be considered in an 
award of attorneys’ fees. Although few 
courts have expressly discussed the 
importance of this element of the test 
alone, the other elements of the five- 
factor test are often discussed in terms 
of their deterrent effect on plan admin- 
istration practices. In at least one case, 
the court went so far as to suggest that, 
even if other factors do not weigh 
heavily in favor of the plaintiff in a 
particular fact situation, an award of 
attorneys’ fees would be proper if the 
effect of awarding attorneys’ fees would 
be to deter similar acts by others in the 
defendant’s position.®” 

Benefit to the Plan—The “benefit to 
the plan” requirement of the test for 
attorneys’ fees does not inherently re- 
quire an economic benefit. Thus, ac- 
tions which result in substantive 
changes in provisions of the plan and 
its administration or a clarification of 
the rights of participants or the duties 
of plan administrators may constitute 
a benefit to the plan sufficient to justify 
an award of attorneys’ fees. The courts 
have also held that judgments which 
may “deter future arbitrary conduct 
by the defendants” constitute a “bene- 
fit to the plan”?8—even though “deter- 
rence” constitutes an independent fac- 
tor to be considered in awarding fees. 

In determining that a finding satis- 
fies the “benefit to the plan” test, 
courts have not limited themselves to 
finding that the action benefitted the 
particular plan which was the subject 
of the action. Thus, deterring similarly 
situated plan administrators and fidu- 
ciaries from engaging in improper acts 
has been found to provide a “social 
benefit that may indirectly result from 
litigation”®? and to justify an award of 
attorneys’ fees. It is also unnecessary 
for the plaintiff to bring the underlying 
action specifically for the benefit of all 
plan participants if the effect of the 
decision is to clarify the rights of all.4° 

Some courts have gone to great 
lengths to find a “benefit to the plan” 
in order to justify an award of attor- 
neys’ fees. For example, in Groves v. 
Modified Retirement Plan, 803 F.2d 
109 (3d Cir. 1986), the court awarded 
attorneys’ fees to a plaintiff who had 
otherwise failed to obtain sanctions 
against a plan administrator who did 


not comply with the statutory require- 
ment to provide a written explanation 
for the denial of his claim.*! Not- 
withstanding judgment for the de- 
fendant, the court justified an award 
of attorneys’ fees to the plaintiff on the 
grounds that the consequence of the 
suit was to “confer a benefit on other 
members of the plan . . . because the 
Plan now is aware that ERISA re- 
quires the release of certain informa- 


tion to such persons.”42 This conclusion 
is particularly significant because the 
decision did not clarify any significant 
issue of law or the rights of plan 
participants. As a practical matter, the 
court’s decision harmed the cause of 
other participants because it held that 
plan participants cannot use the litiga- 
tion as a club merely to get certain 
information.42 Nonetheless, the court 
found justification for an attorneys’ 
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fees award. 

Similarly, in Smith v. CMTA-IAM 
Pension Trust, 746 F.2d 587, at 590 
(9th Cir. 1984), although plaintiff's 
claim was settled by stipulation with- 
out any judicial finding of facts or 
determination of rights under the plan, 
the court awarded attorneys’ fees be- 
cause “a decision clarifying the terms 
of the plan would benefit all partici- 
pants and beneficiaries by settling a 
disputed provision or an ambiguity.” 
In fact, in Smith the settlement re- 
moved any need for a judicial decision 
determining the rights of the parties. 
Therefore, there was no clarification 
of rights on which other parties could 
rely. Although it may be argued that 
the settlement itself constituted a clari- 
fication of rights under the plan, there 
is no indication in the opinion that the 
settlement contained any terms or pro- 
visions which could be enforced by 
other litigants. Nonetheless, the court 
awarded plaintiff's attorneys’ fees. 

These examples emphasize the fact 
that in ERISA cases the criteria used 
in awarding attorneys’ fees do not 
include a requirement that the plain- 
tiff be the prevailing party. In fact, as 
Smith and Groves illustrate, there are 
cases in which the plaintiff was not the 
prevailing party but was, nonetheless, 
found to be entitled to attorneys’ fees 
because the plaintiff's action clarified 
the rights of other participants and 
beneficiaries under the plan.*4 

Relative Merits of the Parties—Few 
reported attorneys’ fees decisions ap- 
pear to have hinged solely on the 
merits of the parties’ positions. This is 
probably because this factor is only 
relevant when there is no bad faith and 
all other factors are neutral.45 There- 
fore, caselaw provides little guidance 
in determining how this element of the 
test should be evaluated. However, it 
has been suggested that, when the 
decision depends entirely on the rela- 
tive merits of the parties’ arguments, 
a party’s position must be extremely 
weak to justify an award of attorneys’ 
fees based on this factor alone.*® As 
one court has held, “[t]his factor (the 
relative merits of the positions of the 
parties) turns on the degree of dispar- 
ity in the merits of the parties’ posi- 
tions; that is, whether the losing party’s 
position was so insubstantial that 
equity should compensate the winning 
party with an award of attorneys’ 
fees,.”47 


Amount of Fees Under ERISA 

The determination of the amount of 
attorneys’ fees to be awarded is subject 
to traditional lodestar/multiplier analy- 
sis.48 This analysis requires a consid- 
eration of the number of hours “reason- 
ably expended” and a “reasonable 
hourly rate considering the experience, 
skill and reputation of the attorney 
requesting the fees.”49 The attorneys’ 
hourly rate used in the fee calculation 
may be the attorneys’ hourly rate at 
the time of the fee award even though 
services may have been rendered at the 
time when the rate was lower.®® This 
allowance accommodates the effect of 
inflation and the time value of money 
not previously received. The hourly 
rate should be “the prevailing market 
rate in the community for similar serv- 
ices of lawyers of reasonably compara- 
ble skill, experience, and reputation.”5>! 
Thus, it appears that an attorney may 
not be limited to his or her standard 
rate if it is lower than the prevailing 
rate. 

Some courts have held that a repre- 
sentation taken on a contingent fee 
basis inherently represents an excep- 
tional circumstance requiring fee en- 
hancement if the fee applicant estab- 
lished that without an adjustment for 
risk the prevailing party would have 
faced substantial difficulties finding 
counsel in the local or relevant market, 
and it is shown that enhancement 
reflects differences in market treat- 
ment of contingent fee cases as a class 
rather than the riskiness of any par- 
ticular case.52 However, the use of 
multipliers to compensate for contin- 
gent fee risk was recently rejected by 
the Supreme Court in City of Burling- 
ton v. Dague, 112 S. Ct. 2638 (1992), 
in which the Court held that a multi- 
plier could not be justified merely be- 
cause of a risk on nonpayment. Al- 
though Dague was not an ERISA case 
and did not address the issues which 
might have otherwise been found to 
justify fee enhancement, it does sug- 
gest that the future use of multipliers 
in ERISA cases will be extremely lim- 
ited. 

Time expended in the preparation of 
a motion for attorneys’ fees should also 
be compensated.5? Reasonable attor- 
neys’ fees also include the time of law 
clerks and other nonlawyers.** Section 
502(g) has been construed to provide 
an award of attorneys’ fees for appeals 
as well as at trial.55 
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An award of ERISA attorneys’ fees 
is not contingent on an obligation to 
pay an attorney and is not affected by 
the fact that no fee is charged.*® 


Conclusion 

The attorneys’ fees provision embod- 
ied in ERISA is clearly intended to 
promote access to the courts on the 
part of ERISA plan participants and 
beneficiaries to enable them to protect 
and preserve the rights conferred by 
ERISA. Perhaps the most significant 
aspect of ERISA’s attorneys’ fees provi- 
sion is the fact that the courts have 
shown a willingness to award plain- 
tiffs attorneys’ fees even when the 
plaintiff does not prevail on the major 
issues involved in the litigation. As a 
result, plaintiffs should not be deterred 
from bringing suit for even modest 
claims, and defendants should recog- 
nize, and give due consideration to, the 
prospect of an award of attorneys’ fees 
in evaluating the merits and settle- 
ment value of their cases. 0 
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the plaintiff. Note: Blessitt was subsequently 
vacated, 836 F.2d 1571 (11th Cir. 1988), and 
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F.2d 1164. 

27 Martin v. Heckler, 773 F.2d at 1150, 
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under the ‘special circumstances’ preclu- 
sion”); Dasler v. E.F. Hutton, 698 F. Supp. 
172, n.7 (D. Minn. 1988); but see Rodriguez 
v. MEBA Pension Trust, 956 F.2d 468 (4th 
Cir. 1992) (absence of defendant’s bad faith 
insufficient to justify denial of attorneys’ 
fees award to plaintiff); Armistead v. Verni- 
tron Corp., 944 F.2d 1287 (6th Cir. 1991) 
(same); Meredith v. Navistar International 
Transportation Corp., 935 F.2d at 128-29 
(7th Cir. 1991) (denying attorneys’ fees 
award against plaintiff, even though plain- 
tiffs chances of prevailing were slim, because 
they were not “utterly hopeless”); Graphic 
Communications Union No. 2 v. GCIU- 
Employer Retirement Benefit Plan, 917 F.2d 
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Sill 


“The jury finds the defendant guilty, but nonetheless expresses 
its hope that his book is a smashing success.” 
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he work-product privilege or 
doctrine! originated in the 
seminal case of Hickman v. 
Taylor, 329 U.S. 495, 67 S. 
Ct. 385 (1947), in which the U.S. Su- 
preme Court held that statements of 
witnesses obtained by an attorney prior 
to trial were privileged and thus pro- 
tected from discovery. The Court rea- 
soned that to allow otherwise would 
be contrary to the public policy under- 
lying the orderly and just prosecution 
and defense of claims. Florida’s courts 
subsequently adopted the work- 
product privilege? and it eventually 
became incorporated into the Florida 
rules of civil and criminal procedure.* 
When applying the work-product privi- 
lege, courts generally use the same 
principles in both civil and criminal 
cases.* 

Fla. R. Civ. P. 1.280(b)(3) defines 
work product as “documents and other 
tangible things. . . prepared in antici- 
pation of litigation or for trial.’ This 
rather broad definition has been nar- 
rowed because judicial labor over a 
constant flow of litigation has resulted 
in a set of rules and principles aimed 
at applying the doctrine with consis- 
tency and precision. These rules and 
principles are premised on a court’s 
initial interpretations which relate the 
doctrine to policy considerations rather 
than to legal concepts of privilege and 
relevance.® 


32 THE FLORIDA BAR JOURNAL/JULY/AUGUST 1993 


The Work-Product 
ivilege Nutshell 


by Judge Thomas D. Sawaya 


The purpose of this article is to give 
a broad overview of the work-product 
doctrine. It discusses first the general 
principles that are encompassed within 
the doctrine. It then focuses on how a 
party may obtain work product through 
the discovery process, and examines 
how the doctrine applies to the work 
product of the State of Florida and 
experts. It concludes with an analysis 
of how one waives the protection af- 
forded by the doctrine. 


General Principles 

The primary policy objective of the 
work-product doctrine is to preserve 
the effective assistance of attorneys 
and others employed to help prepare a 
case for trial. By maintaining the pri- 
vacy of communications between cli- 
ent, attorney, and others employed in 
preparing for litigation—especially pri- 
vacy in the development of legal theo- 
ries, opinions, and strategies—the doc- 
trine fosters the effectiveness of legal 
assistance upon which our adversarial 
system of justice depends. But the 
courts realize that to achieve fairness 
in the disposition of litigation, the 
parties must be allowed to obtain know]- 
edge of the relevant facts through a 
liberal interpretation of the rules of 
discovery. In order to accommodate 
these often divergent and conflicting 
policy considerations, the courts will 
give absolute or almost absolute pro- 


tection to work product which encom- 
passes the mental impressions, conclu- 
sions, opinions, and legal theories 
concerning the litigation while allow- 
ing discovery of other work product on 
a showing of substantial need and 
undue hardship. 

Thus the courts distinguish between 
“fact” and “opinion” work product.® 
“Fact” work product is factual informa- 
tion that pertains to the litigation and 
is prepared or gathered in connection 
with it.’ “Opinion” work product con- 
sists of the attorney’s mental impres- 
sions, conclusions, opinions, or theories 
concerning the litigation.® Fla. R. Civ. 
P. 1.280(b)(3) also recognizes this dis- 
tinction, for it provides that a party 
may obtain discovery of documents and 
tangible things prepared in anticipa- 
tion of litigation by another party (fact 
work product) upon a showing of need 
and inability to obtain the substantial 
equivalent of such materials without 
undue hardship. The rule then goes 
on to provide that with respect to the 
mental impressions, conclusions, opin- 
ions, or legal theories of an attorney 
(opinion work product), “the court shall 
protect against disclosure.” 

The degrees of protection afforded 
each category of work product distin- 
guishes between them.? Fact work prod- 
uct may be discoverable upon a show- 
ing of need and undue hardship, but 
opinion work product has much greater 
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protection.!° Although the Florida 
courts have not finally decided whether 
opinion work product is absolutely privi- 
leged, some federal courts have decided 
that it is,!! while others have decided 
that it is entitled only to special protec- 
tion.!2 It is at least clear that such 
work product may not be discovered 
merely on a showing of substantial 
need and undue hardship!* and, as one 
Florida court has stated, it is “abso- 
lutely, or nearly absolutely, privi- 
leged.”14 The primary purpose for this 
heightened degree of protection for opin- 
ion work product is to protect the 
attorney’s significant privacy interests 
in not disclosing it and to ensure the 
proper functioning of our adversarial 
system of justice.!® 

Because opinion work product will 
rarely, if ever, be discoverable, most 
discussion focuses on the discovery of 
fact work product. In order to fall 
within the fact work-product privilege, 
documents and tangible things must 
be prepared in anticipation of litigation 
or for trial.!© Courts recognize that it 
is often difficult to determine what is 
and what is not prepared in contempla- 


tion of litigation.!” In some instances, 
simple common sense becomes the best 
divider, but even this usually reliable 
standard produces inconsistent results 
in areas such as this where “the black 
turns to grey before becoming white.”!® 

Most courts agree that materials 
prepared and information obtained in 
the routine and ordinary course of 
business, or pursuant to public re- 
quirements unrelated to litigation, are 
not entitled to protection.!9 These 
courts generally accept the principle 
that the mere likelihood of litigation 
will not be enough to protect the mate- 
rials and information from discovery.?° 
Thus, investigations and incident re- 
ports which follow an accident may not 
qualify as work product if they are 
required as part of the ordinary course 
of business. For example, the early 
stages of an insurance company’s claim 
investigation may be considered part 
of the ordinary course of business to 
determine whether to honor or to deny 
the claim and whether the insurer 
should seek subrogation against the 
negligent party.2! In most of these 
cases, the courts will rely on the testi- 
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mony of those who either conducted the 
investigation or prepared the report 
giving the reasons for it. 

But in other cases involving prelimi- 
nary investigations and incident re- 
ports, some courts adopt a broader 
interpretation of the “anticipation of 
litigation” requirement and hold that 
“even investigative materials are privi- 
leged if compiled in response to some 
event which foreseeably could be made 
the basis of a claim.”?? The U.S. Su- 
preme Court appears to be leaning 
toward this view. In Upjohn Company 
v. United States, 101 S. Ct. 677 (1981), 
the Court indicated that statements of 
witnesses taken during an internal 
investigation into wrongdoing may be 
privileged even though litigation was 
neither pending nor threatened so long 
as there was a possibility that a suit 
might ensue. 

Some appellate courts have urged 
trial courts to include findings of fact 
in their orders when ruling on this 
issue.23 In some cases where a trial 
court’s order does not contain appropri- 
ate findings of fact—especially where 
the record of the trial proceedings is 
sparse—appellate courts have simply 
granted certiorari, quashed the trial 
court’s order, and remanded the case 
back to the trial court for further 
proceedings.?4 Because of the inconsis- 
tent positions taken by several appel- 
late courts and the difficulty inherent 
in determining whether materials are 
prepared in anticipation of litigation, 
it is highly recommended that this 
request be complied with so that the 
appellate courts can make a more accu- 
rate resolution of the issue. 

The work product privilege contained 
in Fla. R. Civ. P. 1.280(b)(3) specifi- 
cally refers to “documents and tangible 
things ... prepared ... by or for 
another party.” If the items were pre- 
pared by someone other than a party 
and were not prepared at the request 
of any party to the pending litigation, 
the work-product privilege may not 
apply.2° The work-product privilege, 
although originally intended to protect 
the work product of attorneys, has been 
extended to materials and information 
prepared and obtained “by or for an- 
other party or by or for that party’s 
representative, including his attorney, 
consultant, surety, indemnitor, insurer 
or agent.”26 

In some circumstances, the courts 
have indicated that they will allow a 


nonparty to assert the privilege.2? This 
situation usually arises when the per- 
son claiming the privilege is not made 
a party to the litigation because the 
person enjoys some legal immunity 
from suit or liability. For example, the 
person may be an employer and enjoy 
immunity under the worker’s compen- 
sation laws, may have some other valid 
affirmative defense, or the person’s 
liability may be difficult to prove.78 The 
courts have held that when a person 
closely connected to the events sur- 
rounding the litigation is not made a 
party because of these reasons, and the 
person nevertheless collects materials 
and information in anticipation of liti- 
gation, the work-product privilege may 
still be asserted when a party attempts 
to obtain from the person discovery of 
that information or material.?9 

The work-product privilege does not 
end with the termination of the case 
in which it has been successfully as- 
serted.°° The primary reason given for 
the survivability of the privilege is its 
purpose in protecting interrelated in- 
terests.2! Not only does the privilege 
protect a person’s interests in obtain- 
ing complete and effective legal repre- 
sentation, it also seeks to protect the 
peculiar interests of the attorney in 
providing such representation without 
fear of having privacy invaded and the 
attorney’s thoughts and opinions re- 
vealed through the discovery process.*? 
Therefore, in order to help eliminate 
the possibility that the attorney’s opin- 
ion work product may be revealed, 
even in subsequent unrelated litiga- 
tion, the courts may allow both the 
client and the client’s attorney to as- 
sert the privilege.*% 


Obtaining Discovery 
of Fact Work Product 

Once it is determined that the re- 
quested material is work product, the 
privilege may be utilized to prevent 
discovery. In order to unwrap the ma- 
terials from this cloak of immunity, the 
party seeking discovery will have the 
burden of establishing the following 
requirements:*4 

1) The material is needed to prepare 
the party’s case; 

2) The party is unable without undue 
hardship to obtain the substantial 
equivalent of the materials by other 
means; and 

3) The documents and tangible things 
fall within the general scope of discov- 


ery found in Fla. R. Civ. P. 1.280(b)(1), 
which, in essence, means that the 
material must be relevant.** 

These requirements not only safe- 
guard the proprietary aspect of the 
work but also protect against free- 
loaders who may attempt to rely on the 
enterprise of the other party to obtain 
a successful conclusion to the proceed- 
ings. 

The courts require more than legal 
analysis or bare assertions of need and 
inability in a pleading.*® Rather the 
showing must include specific explana- 
tions and reasons supported by such 
evidence as sworn testimony before the 
court or affidavits.*’ If the three re- 
quirements are met, a party may dis- 
cover the work product of another party 
but the court allowing the discovery 
must protect against disclosure of the 
mental impressions, conclusions, opin- 
ions, or legal theories (opinion work 
product) of the attorney or other 
representative of the party concerning 
the litigation.® This is primarily the 
reason why the courts, in deciding 
whether material is work product and 
discoverable, should always conduct 
an in camera inspection of the re- 
quested items.*9 

The courts have held that the re- 
quirement of need encompasses rele- 
vance and diligence on the part of the 
party seeking discovery of work prod- 
uct.*° If the materials are not relevant 
and the party seeking discovery has 
not been diligent in the preparation of 
the case, need cannot be established.*! 
Some decisions hold that need for work 
product materials may be established 
by showing 1) that the underlying 
evidence has been damaged, disman- 
tled, changed, or is inaccessible to the 
same examination by the party seeking 
discovery; 2) that withholding the ma- 
terials would defeat the interests of 
justice; or 3) that the materials are not 
as readily available to the party seek- 
ing discovery.‘ 

Once the party seeking discovery 
establishes need for the work-product 
materials, it must then be established 
that the party is unable to obtain the 
substantial equivalent by other means 
without undue hardship.*? Because the 
rule specifies obtaining the substantial 
equivalent of the requested materials, 
it does not suffice to show an inability 
to obtain the actual materials or to 
discover their exact contents. Rather, 
the requesting party will be denied 
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access to the work product if the court 
determines that the party has avail- 
able the means to discover the substan- 
tial equivalent of the materials. 

The required showing of need and 
inability to obtain the substantial equiva- 
lent of the requested materials is not 
necessary when a party seeks discov- 
ery of his or her own statement previ- 
ously given regarding the action or its 
subject matter.44 This showing is also 
unnecessary when a person not a party 
to the action requests a copy of his or 
her own statement previously given 
concerning the action or its subject 
matter.45 This statement may be writ- 
ten and signed, approved, or adopted 
by the party or person making it; it 
may be recorded or transcribed by 
other means in verbatim form; or it 
may be in a form which is a 
substantially verbatim recital of an 
oral statement by the person making 
it and contemporaneously recorded.*® 


Expert Witnesses 

Whether the facts known or opinions 
held by expert witnesses are subject 
to discovery is dependent upon whether 
the expert will testify at trial or whether 
the expert is hired to consult.47 The 
facts and opinions as well as the iden- 
tity of experts hired to give testimony 
at trial are not protected by the work- 
product doctrine and may be discov- 
ered.*® The proper procedure to first 
obtain this information is to serve 
expert interrogatories on the other 
party.49 Experts disclosed by this dis- 
covery device or otherwise may be 
deposed in accordance with Fla. R. 
Civ. P. 1.390 without motion or order 
from the court.5° Other discovery meth- 
ods may be utilized provided a motion 
for additional discovery is filed and an 
order is obtained from the court per- 
mitting further discovery.5! 

The work-product doctrine does ap- 
ply to expert witnesses who will not 
testify and who are only hired on a 
consulting basis to assist with trial 
preparation.®? Thus their identity and 
the facts and opinions they hold do 
not, as a general rule, have to be 
disclosed.*3 But there are exceptions 
which allow discovery of the work prod- 
uct of a nonwitness expert. Discovery 
will be allowed when the expert per- 
forms a physical or mental medical 
examination pursuant to Fla. R. Civ. 
P. 1.360, or when a showing is made 
to the court of exceptional circum- 
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stances which make it impracticable 
for the party seeking discovery to ob- 
tain facts or opinions on the same 
subject by other means.** 


Work Product of the State 

The Public Records Act®> generally 
requires that all state, county, and 
municipal records be open to public 
inspection and examination unless spe- 
cifically exempted by statute.5® A pub- 
lic record is defined as any document, 
paper, letter, map, book, tape, photo- 
graph, film, sound recording, or other 
material made or obtained pursuant 
to law or in connection with the trans- 
action of official business by any 
agency.°? The courts liberally construe 
the Public Records Act to fulfill public 
policy which favors open government 
in order to preserve basic liberties and 
freedoms without obstructing signifi- 
cant governmental functions.*® 

The Public Records Act applies to the 
items and materials which are kept by 
attorneys employed by the State of 
Florida®? and, therefore, as a general 
rule, the work-product doctrine does 
not apply to protect such items from 
discovery or inspection. But since this 
act only pertains to public records, it 
may not apply to the discovery of oral 
testimony by deposition of a 
representative or employee of the 
state.®° Thus privileges that normally 
apply to oral testimony, such as the 
attorney-client or work-product privi- 
lege, may not be affected by the Public 
Records Act.®! 

There are exemptions from disclo- 
sure which the courts narrowly con- 
strue and which are limited to their 
stated purpose.®? One of those exemp- 
tions protects from disclosure materi- 
als which are prepared by or at the 
express direction of an agency attor- 
ney.®3 An agency attorney is generally 
defined as an attorney employed by a 
governmental agency or employed by 
another public officer or agency to 
protect or represent the interests of the 
agency having custody of the record.®4 
In order to be exempt from disclosure, 
the materials must reflect a mental 
impression, conclusion, litigation strat- 
egy, or legal theory of the attorney or 
the agency.® Thus this exemption only 
applies to the opinion work product of 
the attorney and does not protect other 
materials from disclosure under the act 
even though they may otherwise qual- 
ify as work product.® In addition, the 


exemption only applies if the material 
was prepared exclusively for civil or 
criminal litigation, adversarial admin- 
istrative proceedings, or for such pro- 
ceedings which are anticipated or im- 
minent.®’ This exemption prevents dis- 
closure only until the litigation or ad- 
ministrative proceeding is concluded.®® 
Once the proceedings end, the general 
principle of disclosure under the act 
applies and discovery may be allowed.®? 


Waiver 

It is generally agreed that a party 
who has a privilege may waive it by 
voluntarily disclosing the privileged 
information to another.”° In order to 
constitute a waiver, the substance of 
the privileged information must be 
revealed.’! Thus simply listing an ex- 
pert witness on a witness list may not 
constitute a waiver of the work-product 
privilege when the name is subse- 
quently withdrawn as a witness.’2 In 
addition, a claims agent who partici- 
pated in responding to interrogatories 
does not necessarily waive the work- 
product privilege regarding knowledge 
the claims agent may have that may 
not have been disclosed.73 

Partial disclosure of information or 
material does not necessarily mean 
that the privilege is waived as to all 
information.’4 For example, disclosure 
of an expert’s written report does not 
mean that the work-product privilege 
has been waived concerning facts 
known and opinions held by the expert 
that were not previously disclosed in 
the report.75 

Since the work-product privilege pro- 
tects the interests of both the attorney 
and the client, either may assert it.76 
If the privilege is waived by the client 
as to fact work product, the attorney 
may not have a right to assert the 
privilege and prevent disclosure.”? But 
the attorney may prevent waiver by 
the client of the privilege relating to 
opinion work product because of the 
overriding interest the attorney has in 
protecting the right to privacy.78 

There seems to be a conflict among 
the decisions of the district courts of 
appeal concerning when the privilege 
must be asserted. One court has held 
that if it is not specifically asserted in 
a response to a discovery request, the 
privilege is waived.7? The majority of 
other courts, however, do not require 
a timely objection based on privilege 
so long as it is asserted prior to disclo- 


sure.®9 Because there remains an unre- 
solved conflict among the courts on this 
issue, it is recommended that the privi- 
lege be asserted at the earliest possible 
time so that any argument based on 
timeliness can be avoided. 

Although voluntary disclosure of privi- 
leged matter to a third party generally 
waives the privilege, the courts have 
adopted an exception to this rule when 
the disclosure is made to another liti- 
gant who shares a unified interest in 
the litigation.8! Under this exception, 
parties and their attorneys who share 
common litigation interests may share 
and exchange information among them- 
selves without fear that they will for- 
feit the protection afforded by the privi- 
lege.82 In determining whether this 
exception applies, the courts must find 
not only that the transferor and trans- 
feree share common litigation inter- 
ests, but also that the disclosure is 
consistent with maintaining secrecy 
against their opponents.® If a member 
of the common interest group discloses 
the privileged matter to a nonmember, 
the privilege is deemed waived just as 
it would be in the ordinary case.®4 

In order to have a common interest 
in the litigation, all that is required is 
that the parties anticipate litigation 
against a common adversary on the 
same issue or issues and have a strong 
common interest in sharing the fruits 
of the trial preparation efforts.®5 Thus 
in multi-party litigation involving nu- 
merous plaintiffs and/or defendants, 
parties who share a common interest 
under this exception may be a plaintiff 
and a defendant.*® 


Conclusion 

The work-product privilege serves a 
very useful purpose in our system of 
jurisprudence. Because distinct differ- 
ences have been drawn between fact 
work product and opinion work prod- 
uct, the privilege, as it exists today, 
promotes the endeavors of attorneys 
and others to protect and advance the 
interests of their clients through the 
judicial process by protecting individual 
privacy rights. At the same time, it 
advances the cause of justice in each 
case by allowing litigants in certain 
circumstances to obtain fact work prod- 
uct which is relevant and necessary to 
render a fair and correct judgment on 
the merits of each case. 

To supplant this salutary doctrine 
with one which is more intrusive of 
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privacy rights or restrictive of the dis- 
covery process would foster inefficiency, 
unfairness, and questionable practices 
by those called upon to serve litigants 
in need of legal assistance. This, in 
turn, would diminish the efficacy of our 
legal system and poorly serve the cause 
of justice. 0 


1 The courts have not been consistent 
with their terminology. Some refer to the 
“work-product privilege” while others refer 
to the “work-product doctrine.” This article 
will also use the two terms interchangeably. 

2 See, e.g., Dodson v. Persell, 390 So. 2d 
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he Florida Supreme Court 
has decided the case of Mi- 
chigan Millers Mutual Insur- 

ance Co. v. Dawn Bourke, et 

al., 607 So. 2d 418 (Fla. 1992). This 
case dealt with an issue of first impres- 
sion in Florida. The facts involved four 
insureds seeking to recover pursuant 
to their underinsured motorist cover- 
age. The case arose from a head-on 
collision between their automobile and 
a school bus owned by a governmental 
entity. The school bus was subject to 
the statutory cap on payment of dam- 
ages pursuant to sovereign immunity. 
The insurance company contended 
that the protection afforded by sover- 
eign immunity allowed it to interpose 
a substantive defense to the UM claim. 
The company alleged that once the 
governmental entity paid its statutory 
maximum liability ($100,000 per per- 
son or $200,000 per accident), the in- 
sured was not “legally entitled to re- 
cover” any further money from the 
governmental entity and, therefore, no 
UM coverage was available. The in- 
sureds’ position was that they were 
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“legally entitled to recover” damages 
from the governmental entity, and since 
the governmental entity could not in- 
terpose any substantive defenses which 
would bar them from bringing a cause 
of action, they were “legally entitled 
to recover” within the meaning of the 
UM statute and their policy. They 
argued that once the statutorily man- 
dated payment cap had been actually 
paid, the governmental vehicle was 
“underinsured” and they were entitled 
to recover pursuant to their UM cover- 
age. 

The case arrived at the Supreme 
Court via a certified question from the 
Second District Court of Appeal. That 
certified question was: “WHETHER AN 
UNINSURED MOTORIST INSUR- 
ANCE CARRIER CAN ASSERT A 
TORTFEASOR’S SUBSTANTIVE DE- 
FENSE OF SOVEREIGN IMMUNITY 
WHEN THE IMMUNITY IS NOT AB- 
SOLUTE AND THE CLAIMANTS 
HAVE A CLAIM AGAINST THE TORT- 
FEASOR WHICH CAN BE REDUCED 
TO JUDGMENT AND WHERE 
THERE EXISTS NO OTHER SOURCE 
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Recover” Underinsured 
Motorist Benefits? 


OF INDEMNIFICATION FOR THE 
CLAIMANTS?”! 


Background Decisions 

In its decision, the Second District 
Court of Appeal considered Allstate 
Insurance Co. v. Boynton, 486 So. 2d 
552 (Fla. 1986). The facts of Boynton 
were simple. Allstate’s insured was 
injured as a result of the negligence of 
a co-employee. The insured received 
workers’ compensation benefits and 
then sought recovery from his UM 
carrier, alleging the tortfeasor had no 
insurance coverage due to the workers’ 
compensation/fellow employee immu- 
nity.2 Based on this lack of liability 
coverage, he reasoned, the uninsured 
motorists provisions of his policy should 
provide compensation. The plaintiff ar- 
gued that since suit could not be 
brought against the co-employee (due 
to the workers’ compensation immu- 
nity) the tortfeasor was uninsured. 

The Boynton decision set forth a 
two-pronged test to determine whether 
the insured was “legally entitled to 
recover” as that phrase is used in 
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Florida Statutes? and UM policies. The 
Boynton court had to determine 
whether the insured was “legally enti- 
tled to recover” damages from the tort- 
feasor, thereby entitling the insured 
to recover from his own UM carrier. 
In setting forth its test, the court noted 
that the two major issues involved 
were: 

1) whether the insured could reduce 
his claim against the tortfeasor to a 
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judgment, and 

2) whether the insurance company 
would have a right of subrogation 
against the tortfeasor. 

The Boynton court reasoned that the 
uninsured motorist statute was in- 
tended to compensate the insured for 
damages which the insured otherwise 
could have recovered from the tortfea- 
sor had the tortfeasor been financially 
responsible (i.e., had insurance cover- 
age or sufficient insurance coverage). 

The court ruled that since the in- 
sured was not “legally entitled to re- 
cover” damages from his fellow em- 
ployee (due to the immunity), he was 
not entitled to coverage under the UM 
provisions of his policy. The court’s 
rationale was that since the insured 
could not directly sue his co-employee 
and reduce that claim to a judgment, 
he was not entitled to coverage under 
his UM policy. 

In dealing with the second prong of 
the test, the court held that if the 
insurance company had to provide un- 
insured motorist benefits to its in- 
sured, it would be forced to provide 
coverage without the right of subroga- 
tion. The insurance company is al- 
lowed to “stand in the shoes” of the 
tortfeasor and assert any substantive 
defenses available to that tortfeasor. 
The court, therefore, reasoned that the 
insurance carrier did not have to pro- 
vide coverage to its insured under the 
UM provisions of the policy because, 
as F.S. §627.727(1) and its policy lan- 
guage stated, the insured was not “le- 
gally entitled to recover” damages from 
the tortfeasor. 

This same rationale has been ap- 
plied in cases when there is total 
immunity involving a husband and 
wife’, parent/child,® or lack of a thresh- 
old injury.6 The reasoning was the 
same: Since the insureds could not sue 
the tortfeasor directly and reduce their 
claims to judgment, the insureds were 
not “legally entitled to recover” and, 
therefore, the uninsured motorist pro- 
visions of their policy did not provide 
coverage. 

Shortly before the claim giving rise 
to the Michigan Millers v. Bourke case, 
the Third District Court of Appeal was 
presented with a slightly different situ- 
ation in the case of Stack v. State 
Farm, 507 So. 2d 617 (Fla. 3d DCA 
1987). In that case, as in Boynton, the 
insured was injured by a fellow em- 
ployee. In Stack, however, the insured 


brought a cause of action against the 
tortfeasor for gross negligence, while 
at the same time pursuing a UM claim 
against his insurance carrier. The in- 
surance carrier denied coverage citing 
Boynton. The Third District distin- 
guished Boynton, however, finding that 
since the insured had alleged gross 
negligence against his fellow employee, 
the workers’ compensation immunity 
would not apply. The court reasoned 
that if the insured could prove, to the 
satisfaction of a trier of fact, that the 
co-employee was guilty of gross negli- 
gence, the insured would be “legally 
entitled to recover” damages from that 
co-employee. The Third District, there- 
fore, reversed the summary judgment 
granted to State Farm and remanded 
the case to the trial court to determine 
if the co-employee was guilty of gross 
negligence. 


Factual and Legal 
Underpinnings 

It was against this background that 
a declaratory action was brought by 
the insureds of Michigan Millers. The 
facts giving rise to this UM claim were 
without dispute. Michigan Millers’ in- 
sured, B. Allen Reeves, was on his way 
home after a daytime outing with his 
daughter and two of her friends. As 
they were proceeding on a rural high- 
way in Sarasota County, a school bus 
owned and operated by the School 
Board of Sarasota County, without 
warning, made a left-hand turn di- 
rectly into their path, colliding head-on 
with Reeves’ vehicle. The force of the 
collision instantly killed Reeves and 
one of his daughter’s friends, and seri- 
ously injured the other two passengers. 
At the time of the accident, the school 
board was insured by Hartford Insur- 
ance Co. with single limits of $325,000. 
A claim was presented to the school 
board, which responded with an offer 
of its full $325,000 policy limits.’ 

Upon the tendering of the policy 
limits, the insureds contacted Michi- 
gan Millers which insured the vehicle 
Reeves was driving at the time of the 
accident, requesting both permission 
to settle and a waiver of the carrier’s 
rights of subrogation. In response, Mi- 
chigan Millers denied coverage, but 
nevertheless gave permission to settle 
and waived their rights of subroga- 
tion.§ 

The trial court entered summary 
judgment for the insureds, finding that 


: 


they were “legally entitled to recover” 
from the school board and, therefore, 
had coverage pursuant to the Michigan 
Millers’ UM policy. Michigan Millers 
appealed the summary judgment and 
the Second District Court of Appeal 
affirmed, certifying the question to the 
Florida Supreme Court as being of 
great public importance. 

An issue of collateral importance 
was the determination by the trial 
court and Second District that the 
school bus was an underinsured motor 
vehicle. Both courts compared the ag- 
gregate amount of insurance available 
to the insureds (all four people in the 
Reeves vehicle) to the aggregate 
amount of coverage available to the 
school bus. The Second District com- 
pared the aggregate limits of the in- 
sureds ($400,000)9 against the aggre- 
gate limits available from the tortfea- 
sor ($325,000) and held simply: “Be- 
cause $400,000 is greater than 
$325,000, we hold that the School 
Board’s vehicle involved in the accident 
is an ‘uninsured motor vehicle’ under 
section 627.737(3)(b).” 


“Legally Entitled to Recover” 

F.S. §627.727(1) (1987) provides that 
uninsured motorist coverage operates 
“for the protection of persons insured 
{under the policy] who are legally enti- 
tled to recover damages from owners 
or operators of uninsured motor ve- 
hicles because of bodily injury, [and] 

. death. . . .”!° “Legally entitled to 
recover” has been held to mean “the 
insured must have a claim against the 
tortfeasor which could be reduced to a 
judgment in a court of law.”!! 

In ruling on the legal issues within 
the framework of the statute, the trial 
court and the Second District correctly 
concluded that, as a matter of law, the 
insureds were “legally entitled to re- 
cover” damages from the governmental 
entity under the language in their 
policy and Florida law. The insurance 
carrier relied on F.S. §768.28 (1987) for 
the proposition that sovereign immu- 
nity protected the governmental entity 
and, hence, the insurance carrier. The 
critical flaw with that theory was that 
§768.28 waives the common law sover- 
eign immunity for a governmental unit 
such as the owner of the school bus.!2 
While the waiver of the sovereign immu- 
nity statute potentially limits the 
amount of damages a governmental 
entity must pay, the statute does not 


provide “immunity” to a governmental 
entity for liability in tort for damages 
to persons injured through the negli- 
gent acts of their employees. In the 
case of Trianon Park Condominium v. 
City of Hialeah, 468 So. 2d 912 (Fla. 
1985), the Florida Supreme Court clari- 
fied the intent and meaning of the 
legislature in waiving common law 
sovereign immunity. Justice Overton, 
writing for the court, reasoned: “The 
statute’s sole purpose was to waive 
that immunity which prevented recov- 
ery for breaches of existing common 
law duties ofcare. . .. This effectively 
means that the identical existing du- 
ties for private persons apply to gov- 
ernmental entities.” (Emphasis add- 
ed.)!3 

When interpreting the phrase “le- 
gally entitled to recover” the court’s 
declaration in Trianon of the purpose 
of the waiver became very important. 
The Supreme Court has consistently 
held that the waiver of sovereign im- 
munity was intended to make govern- 
mental entities (such as the school 
board in the case of the operation of 
school buses) liable to persons for inju- 
ries and deaths in the same manner 
as if a private person were operating a 
private bus and caused the same inju- 
ries or death. Once a governmental 
entity undertakes the obligation to op- 
erate a facility or assume control of 
an operation, it assumes the common 
law duty to operate it in a non- 
negligent manner and it is liable for 
any damages caused by negligence as 
a result of that operation. !4 

Because the governmental entity in 
Michigan Millers was not immune from 
suit or liability, the insureds could 
have reduced their claim to a judg- 
ment. The Florida Supreme Court in 
Gerard v. Department of Transporta- 
tion, 472 So. 2d 1170 (Fla. 1985), 
specifically held that §768.28 permits 
entry of a judgment in excess of the 
statutory cap on the payment of dam- 
ages. Nothing in §768.28 prevents the 
entry of a judgment, in any amount. 
Because the total amount of the in- 
sureds’ damages could be reduced to a 


judgment, they were clearly “legally 


entitled to recover” against the school 
board. Whether they could collect in 
excess of the statutory cap on the 
payment of damages was irrelevant. 
Uninsured motorist coverage arose 
to replace unsatisfied judgment insur- 
ance.'5 It was therefore argued that 
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had the insureds reduced their claim 
against the governmental entity to a 
judgment and had the governmental 
entity paid their statutory cap (as set 
forth in §768.28), the excess over the 
cap would amount to an “unsatisfied 
judgment.” History, therefore, dictated 
that UM coverage was available to 
compensate the insured. Since the re- 
finement of UM, it is no longer neces- 
sary for insureds to actually reduce 
their claim to an “unsatisfied judg- 
ment.” As long as their claim can be 
reduced to a judgment, UM coverage 
is available. “Uninsured motorist cov- 
erage therefore arose in the context of 
providing a less cumbersome method 
for an insured to receive payment from 
the party with the ultimate financial 
responsibility, the insurer [as opposed 
to the] expense of a trial against the 
[tortfeasor]... "16 

In handing down its decision in Mi- 
chigan Millers, the Florida Supreme 
Court answered the question certified 
by the Second District Court of Appeal 


in the negative. In so holding, the court 
relied on Boynton as controlling pre- 
cedent but found that the Second Dis- 
trict was correct in determining that 
the statutory cap on the payment of 
damages did not amount to a “sub- 
stantive defense” which the school 
board could have raised to prevent the 
entry of a judgment. Because the trans- 
portation of school children involves 
an operational function,!’ the school 
board could not assert the defense of 
sovereign immunity. The statutory cap 
on payment of damages would not have 
prevented the entry of a judgment in 
the full amount of the insureds’ dam- 
ages.'® Sovereign immunity did not, 
therefore, play a decisive role in the 
case; instead, the Supreme Court was 
presented with a tortfeasor, the school 
board, whose insurance coverage of 
$325,000 was insufficient to pay the 
damages sustained by the insureds. 

It was also noted that the insureds 
were legally entitled to recover in ex- 
cess of the statutory cap through the 
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procedure of a legislative claims bill.!9 
The insureds’ acceptance of a settle- 
ment with the governmental entity did 
not preclude them from seeking a 
claims bill from the legislature.?° 

The ability to seek a legislative claims 
bill means that there is no absolute cap 
on damages. If there is no absolute cap 
for the sovereign, there can be no 
absolute cap for the insurance carrier. 
The insurance carrier, however, ar- 
gued that the chances of a legislative 
claims bill passing were speculative, 
at best. The fact that the legislature 
might reject a claims bill, however, had 
no bearing on the issue. The insureds 
likened the situation to an insurance 
company trying to collect subrogation 
against a tortfeasor with no assets. The 
uninsured motorist policy and statute 
did not guarantee the insurers the 
right of collection against the tortfea- 
sor. All the policy provides is a right 
of subrogation. If a third party tortfea- 
sor has low limits and no assets, there 
is nevertheless UM coverage because 
the insurance carrier has the right of 
subrogation although no ability to col- 
lect from the third party. 

Therefore, the Florida Supreme Court 
recognized that the injured parties 
could seek further compensation above 
the school board’s policy limits through 
the claims bill provisions of F.S. 
§768.28. In so noting, the court further 
distinguished the Boynton decision,?! 
holding that “unlike the workers’ com- 
pensation statute, under sovereign im- 
munity a claims bill may be filed with 
the legislature for any amount exceed- 
ing the limits of the statute.”2? 


Was the Governmental 
Vehicle Uninsured? 

In determining that the school bus 
was an underinsured vehicle pursuant 
to statute,23 the Supreme Court relied 
on the reasoning of the Second District, 
recognizing that in a situation such as 
this, “multiple claims may exhaust 
limited liability coverage.” The court 
compared the total amount of coverage 
available to the Reeves vehicle with 
the coverage provided the tortfeasor’s 
vehicle, and rejected the insurance com- 
pany’s argument that the per person 
coverage of the UM policy and the 
tortfeasor’s policy should be compared.”4 
The court declined to so hold, finding 
that this “would defeat the purpose of 
uninsured motorist coverage—that pur- 
pose being the compensation of an 


a 


injured plaintiff for a deficiency in the 
tortfeasor’s insurance.’25 


Conclusion 

When interpreting the statutory and 
policy provision “legally entitled to re- 
cover,’ the key test is whether the 
insured can bring a cause of action 
agai’ 3t the tortfeasor which can be 
reduced to judgment. The insurance 
carrier is entitled to assert any sub- 
stantive defenses which the tortfeasor 
could assert against the insured, in- 
cluding workers’ compensation immu- 
nity,2® parent/child immunity,27 hus- 
band/wife immunity,28 or lack of a 
threshold injury.?9 If these substantive 
defenses operate to bar a claim by the 
insured against the tortfeasor, the in- 
sured is not “legally entitled to recover” 
and, therefore, has no claim for unin- 
sured motorist benefits. However, in a 
situation involving a governmental en- 
tity which is performing an operational 
function or in a situation in which 
there is no absolute bar to recovery, 
the insured is legally entitled to re- 
cover a judgment against the tortfea- 
sor. In such a case, should the tortfea- 
sor have no insurance or insufficient 
insurance to fully compensate the in- 
sured, a claim for UM benefits will 
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REAL PROPERTY PROBATE & TRUST LAW 


Why a Trust Anti-lapse Statute? 


n our first courses in property 

law, most of us learned the vener- 

able rule of construction favoring 

early vesting of future interests.! 
If the grantee of a vested future inter- 
est dies before termination of the pre- 
ceding estate, the grantee’s future in- 
terest (having vested at the creation 
of the trust) passes at death to heirs 
or devisees, who should be waiting 
with open hands when the preceding 
interest ends. There is no lapse of the 
gift, even though the intended donee 
failed to survive to enjoy it. By con- 
trast, the common law rule of wills 
construction provides that a devise to 
one who fails to survive the testator 
lapses! 

After law school—and a few years of 
practice—many of us experience the 
practical results of this classic early 
vesting rule. All too often, a vested 
future interest holder dies before the 
preceding estate has terminated, and 
the holder’s personal representative 
and beneficiaries are unaware of the 
existence of that interest. The holder’s 
estate is administered and closed with 
no mention of it. Not until the preced- 
ing estate terminates (often decades 
later) is the granting instrument re- 
viewed and the search begun for the 
persons upon whom the vested future 
interest devolved. The tortuous track- 
ing down of current beneficiaries of 
long-since vested interests can be ex- 
pensive in time as well as in dollars— 
and often fails to produce a result 
which the original grantor would have 
wanted.3 

A proposed trust anti-lapse statute, 
currently under study by The Florida 
Bar, addresses this problem first by 
abrogating the early vesting rule of 
construction and making future inter- 
ests in trust contingent upon the bene- 
ficiary surviving the preceding estate, 


The Trust Law 
Committee is 
presently 
considering 
revisions to FS. 
$737.303 to make 
the duties of trustees 
to beneficiaries more 
clear and consistent 

by John M. Barnes, Jr. 


and then by providing “anti-lapse” rules 
to protect the most commonly desired 
devolution of such “lapsed” interests 
in the absence of adequate directions 
in the trust instrument. 

This article examines the proposed 
trust anti-lapse statute. Its purpose is 
to alert interested members of the Bar, 
and to encourage their comments and 
suggestions in the shaping of the legis- 
lation. 

During the last 18 months, both the 
Trust Law Committee and the Probate 
Law Committee of the Real Property, 
Probate and Trust Law Section have 
been developing an addition to Ch. 737 
of the Florida Probate Code: proposed 
§737.608. The new section is to be 
included among those grouped under 
“rules of construction,’ and would be 
preceded or accompanied in adoption 
by a new F-.S. §737.601, (herein simply 
sections) comparable in substance to 
existing §732.6005(1) (rules of con- 
struction for wills). Proposed §737.608 
would apply only when the governing 
instrument contains no adequate con- 
trary provision. 


Proposed §737.608 is based upon 
§2-707 of the new Uniform Probate 
Code, Art. II (UPC section), which was 
approved by the National Conference 
of Commissioners on Uniform State 
Laws during its annual conference 
meeting, July 13-20, 1990.4 


Proposed Statute 
The following is the proposed addi- 
tion: 


737.608. SURVIVORSHIP WITH RE- 
SPECT TO FUTURE INTERESTS UNDER 
TERMS OF A TRUST; SUBSTITUTE TAK- 
ERS. 

(a) Definitions. In this section: 

(1) “Alternative future interest” means 
an expressly created future interest that 
can take effect in possession or enjoyment 
instead of another future interest on the 
happening of one or more events, including 
survival of an event or failure to survive 
an event, whether an event is expressed in 
condition-precedent, condition-subsequent, 
or any other form. A residuary clause in a 
will does not create an alternative future 
interest with respect to a future interest 
created in a nonresiduary devise in the will, 
whether or not the will specifically provides 
that lapsed or failed devises are to pass 
under the residuary clause. 

(2) “Beneficiary” means the beneficiary 
of a future interest and includes a class 
member if the future interest is in the form 
of a class gift. 

(3) “Class member” includes an indi- 
vidual who fails to survive the distribution 
date but who would have taken under a 
future interest in the form of a class gift 
had the individual survived the distribution 
date. 

(4) “Distribution date” with respect to 
a future interest, means the time when the 
future interest is to take effect in possession 
or enjoyment. The distribution date need 
not occur at the beginning or end of a 
calendar day, but can occur at a time during 
the course of a day. 

(5) “Future interest” includes an alter- 
native future interest and a future interest 
in the form of a class gift. 

(6) “Future interest under the terms of 
a trust” means a future interest that was 
created by a transfer creating a trust or to 
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an existing trust or by an exercise of a 
power of appointment to an existing trust, 
directing the continuance of an existing 
trust, designating a beneficiary of an exist- 
ing trust, or creating a trust. 

(7) “Surviving beneficiary” or “surviv- 
ing descendant” means a beneficiary or a 
descendant who can be shown by sufficient 
evidence to have survived the distribution 
date. 

(b) Survivorship Required; Substitute Gift. 
A future interest under the terms of a trust 
is contingent on the beneficiary’s surviving 
the distribution date. If a beneficiary of a 
future interest under the terms of a trust 
fails to survive the distribution date, the 
following apply: 

(1) Except as provided in paragraph 
(3), if the future interest is not in the form 
of a class gift and the deceased beneficiary 
leaves surviving descendants, a substitute 
gift is created in the beneficiary’s surviving 
descendants. They take per stirpes the 
property to which the beneficiary would 
have been entitled had the beneficiary sur- 
vived the distribution date. 

(2) Except as provided in paragraph 
(3), if the future interest is in the form of a 
class gift, other than a future interest to 
“issue,” “descendants,” “heirs of the body,” 
“heirs,” “next of kin,” “relatives,” or “fam- 
ily,” or a class described by language of 
similar import, a substitute gift is created 
in the deceased beneficiary or beneficiaries’ 
surviving descendants. The property to 
which the beneficiaries would have been 
entitled had all of them survived the distri- 
bution date passes to the surviving benefici- 
aries and the surviving descendants of the 
deceased beneficiaries. Each surviving bene- 
ficiary takes the share to which that benefi- 
ciary would have been entitled had the 
deceased beneficiaries survived the dis- 
tribution date. Each deceased beneficiary’s 
surviving descendants who are substituted 
for the deceased beneficiary take per stirpes 
the share to which the deceased beneficiary 
would have been entitled had the deceased 
beneficiary survived the distribution date. 
For the purposes of this paragraph, “de- 
ceased beneficiary” means a class member 
who failed to survive the distribution date 
and left one or more surviving descendants. 

(3) If a governing instrument creates an 
alternative future interest with respect to 
a future interest for which a substitute gift 
is created by paragraph (1) or (2), the 
substitute gift is superseded by the alterna- 
tive future interest only if an expressly 
designated beneficiary of the alternative 
future interest is entitled to take in posses- 
sion or enjoyment. 

(c) More Than One Substitute Gift; Which 
One Takes. If, under subsection (b), substi- 
tute gifts are created and not superseded 
with respect to more than one future inter- 
est and the future interests are alternative 
one to the other, the determination of which 
of the substitute gifts takes effect is re- 
solved as follows: 

(1) Except as provided in paragraph 
(2), the property passes under the primary 
substitute gift. 

(2) If there is a younger-generation 
future interest, the property passes under 
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the younger-generation substitute gift and 
not under the primary substitute gift. 

(3) In this subsection: 

(i) “Primary future interest” means 
the future interest that would have taken 
effect had all the deceased beneficiaries of 
the alternate future interests who left sur- 
viving descendants survived the distribu- 
tion date. 

(ii) “Primary substitute gift” means 
the substitute gift created with respect to 
the primary future interest. 

(iii) “Younger-generation future in- 
terest” means a future interest that (A) is 
to a descendant of a beneficiary of the 
primary future interest, (B) is an alternate 
future interest with respect to the primary 
future interest, (C) is a future interest for 
which a substitute gift is created, and (D) 
would have taken effect had all the de- 
ceased beneficiaries who left surviving 
descendants survived the distribution date 
except the deceased beneficiary or benefici- 
aries of the primary future interest. 

(iv) “Younger-generation substitute 
gift” means the substitute gift created with 
respect to the younger-generation future 
interest. 

(d) If No Other Takers, Property Passes 
Under Residuary Clause or to Transferor’s 
Heirs. If after the application of subsections 
(b) and (c), there is no surviving taker, the 
property passes in the following order: 

(1) If the trust was created in a nonre- 
siduary devise in the grantor’s will, the 
property passes under the residuary clause 
in the grantor’s will; for purposes of this 
section, the residuary clause is treated as 
creating a future interest under the terms 
of a trust. 

(2) If no taker is produced by the applica- 
tion of paragraph (1), the property passes 
to the grantor’s heirs under Part I of 
Chapter 732, determined as if the grantor 
had died at the distribution date. 


Effective Date and Scope 

The proposal would be effective with 
respect to inter vivos trusts which 
become irrevocable on or after its effec- 
tive date and with respect to testamen- 
tary trusts of decedents dying on or 
after that date. 

The statute applies only to “future 
interests under the terms of a trust.” 
Thus it does not apply to legal life 
estates, where the “unvesting” of fu- 
ture estates could generate serious 
complications to real estate titles. 

The new law will apply to testamen- 
tary as well as inter vivos trusts. It 
should be noted that the existing wills 
anti-lapse statutes (§§732.603 and 
732.604), being applicable only to “de- 
visees,’ do not apply to beneficial inter- 
ests in trust because §731.201(9) ex- 
pressly provides that trust benefici- 
aries are not “devisees.” The relation- 
ship of the proposal to §732.603 is 
examined in greater detail below. 


Operation and Effect of Statute 

Future Interests in Trust Made Con- 
tingent. As noted above, the primary 
thrust of the proposed statute is to 
abrogate the common law rule of early 
vesting of future interests in trust. 
This is achieved by the first operative 
sentence of the statute in subsection 
(b), which makes every future interest 
in trust contingent upon its beneficiary 
surviving the “distribution date”— 
defined in paragraph (a)(4) as the time 
when the interest comes into posses- 
sion and enjoyment. This will ordinar- 
ily be at the termination of the preced- 
ing estate. 

Its effect is illustrated by the classic 
example of a trust providing for income 
to A for life, remainder in corpus to B. 
If B fails to survive A, B’s interest will 
fail under the new rule. Of course, this 
was the result the early vesting rule 
avoided; and the rest of the new statute 
is devoted to averting its undesirable 
effects by “anti-lapse” provisions. 

Basic Anti-lapse Rule; the “Substi- 
tute Gift.” The primary anti-lapse rule, 
as stated in paragraph (b)(1), provides 
that when a future interest fails be- 
cause the beneficiary predeceases its 
distribution date, a “substitute gift” is 
created in the deceased beneficiary’s 
surviving descendants, who take per 
stirpes. If the deceased beneficiary left 
no descendants who survive the distri- 
bution date, then no “substitute gift” 
is created, and the interest lapses. 
“Substitute gift” is the term of art for 
the statutory anti-lapse taker or takers 
of a failed future interest where there 
is no alternative provision in the trust 
instrument. 

Thus, in the above example (income 
to A for life, remainder in corpus to B), 
if B fails to survive A, but leaves 
descendants who do survive, a substi- 
tute gift is created in B’s surviving 
descendants, who take by right of 
representation. 

A notable difference from the wills 
anti-lapse rules is the absence of any 
requirement in the trust rule that the 
deceased beneficiary be related to the 
trust grantor. Although there is no 
discussion in the published drafters’ 
comment to the UPC section (com- 
ment) of the reason for this distinction, 
it is supported in theory by the fact 
that trust lapse protection is a restora- 
tion of the common law rule—rather 
than (as with wills) its abrogation— 
and should therefore be given the broad- 
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est scope. 

There are practical justifications for 
this distinction as well. Application of 
the wills anti-lapse rules is made at 
the grantor’s death, at the same time 
the governing instrument becomes ef- 
fective, so the results of lapse and lapse- 
protection occur immediately. However, 
the application of trust anti-lapse rules 
often will not occur until long after the 
trust was created and after substantial 
changes have occurred in the circum- 
stances out of which the grantor origi- 
nally spoke. This remoteness in time 
reduces incrementally the likelihood 
that the results of lapse will more 
nearly approximate the grantor’s 
wishes. Thus lapse protection should 
be more strongly preferred. As another 
practical matter, ordinarily a trust 
future interest holder is more likely 
than a preresiduary devisee to be 
one whose descendants the grantor 
would prefer, regardless of relation- 
ship. 

Trust Provisions for “Alternative Fu- 
ture Interests.” The term “alternative 
future interest,” defined in paragraph 
(a)(1), is the statutory term of art for 
succeeding future interests expressly 
provided in the trust instrument. Pur- 
suant to paragraph (b)(3), an “alterna- 
tive future interest” will supercede a 
“substitute gift” only if an expressly 
designated beneficiary of the alterna- 
tive future interest is entitled to take 
at the “distribution date.” Notice that 
before an alternative future interest 
can supplant the statutory substitute 
gift, it must meet a greater burden 
than that required by the usual rule 
of construction. Not only must the 
trust instrument provide a disposition 
alternative to the failed interest, but 
there must be an expressly designated 
beneficiary, who must be entitled to 
take in possession or enjoyment at the 
distribution date. 

The UPC drafters’ comment illus- 
trates these requirements with the 
following example: “Example 3. G cre- 
ated an irrevocable living trust, income 
to A for life, remainder in corpus to B 
if B survives A. B predeceased A. At A’s 
death, G and X, B’s child, are living.” 
According to the drafters, the statutory 
substitute gift to X will prevail. Their 
explanation is (in part) that G’s rever- 
sion is not an “alternative future inter- 
est” because it is not expressly created 
in the trust. 

The UPC section also contains the 


following provision (omitted from the 
Florida proposal) as paragraph (b)(3): 

(3) For the purposes of Section [737.601— 
rules of construction yield to express in- 
tent], words of survivorship attached to a 
future interest are not, in the absence of 
additional evidence, a sufficient indication 
of an intent contrary to the application of 
this section. Words of survivorship include 
words of survivorship that relate to the 
distribution date or to an earlier or an 
unspecified time, whether those words of 
survivorship are expressed in condition- 
precedent, condition-subsequent, or any 
other form. 

This paragraph seems to add a fur- 
ther burden to a trust expression of 
intent in order for it to supercede the 
statutory substitute gift. The UPC com- 
ment cites this paragraph (3) as an 
additional reason that the substitute 
gift is not supplanted by the trust 
provisions in Example 3. The Trust 
Law Committee found this additional 
burden redundant in the cited example 
and unnecessary for the Florida stat- 
ute. The committee recommended that 
it be removed. Even without this para- 
graph, the requirement that a contrary 
trust provision must expressly desig- 
nate the alternative beneficiary, suffi- 
ciently clarifies the statute’s intended 


application. This paragraph has there- 
fore been omitted from the proposed 
Florida section. However, even without 
this paragraph, a word of caution to 
drafters is in order. 

Drafting Caution. Inter vivos trusts 
in which the grantor retains a life 
income interest often provide for a list 
of pecuniary gifts upon the grantor’s 
death with the remaining assets con- 
tinuing in trust for another, perhaps 
the grantor’s spouse. Drafters com- 
monly define the pecuniary gifts as “to 
each of the following persons who is 
living at the grantor’s death,” (or simi- 
lar language), followed by a list of the 
donees and amounts. The trust then 
simply provides that the remaining 
trust assets shall continue in trust, 
relying entirely on logical extension of 
the condition of survivorship to cause 
the pecuniary gifts to fall automati- 
cally into the residuary trust. Query: 
under the proposed statute, if the do- 
nee of a pecuniary gift predeceases the 
grantor, leaving living descendants, 
does this language expressly designate 
an alternative future interest for the 
continuing trust beneficiaries, or does 
the statutory substitute gift to the 
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deceased donee’s descendants prevail? 
UPC paragraph (b)(3) precludes the 
express condition of survivorship as 
showing an intent contrary to the 
substitute gift in the absence of addi- 
tional evidence. With that paragraph 
eliminated, the Florida proposal should 
permit the condition of survivorship, 
in combination with the subsequent 
dispositive provisions of the trust, to 
provide an alternative future interest 
with expressly designated beneficiar- 
ies. However, under the new law, the 
cautious drafter may wish to add a 
provision stating that the pecuniary 
gift otherwise provided for any de- 
ceased donee shall not be made and the 
amount thereof shall be added to the 
assets continuing in trust. 

Class Gifts. The rule for class gifts 
is set out in paragraph (b)(2) of the new 
section, which excludes from the defini- 
tion of “class gift” those described as 
“issue,” “descendants,” “heirs of the 
body,” and other terms that have his- 
torical technical definitions under the 
law. The statute protects against the 
lapse of the gift to any member of the 
class who predeceases the distribution 
date leaving descendants who survive 
that date, regardless of whether any 
other class members survived. The 
substitute gift is made to the deceased 
class member’s descendants. If a de- 
ceased class member leaves no 
descendants who survive the distribu- 
tion date, no substitute gift is created. 

Competing Substitute Gifts. Subsec- 
tion (c) of the proposed statute estab- 
lishes the priority in which two or more 
alternative substitute gifts are created. 
An example from the comment illus- 
trates the need for a priority rule in 
this situation. “Example 7. G created 


an irrevocable inter vivos trust, income 
to A for life, remainder in corpus to B 
if B survives A; if not, to C. B and C 
predecease A. At A’s death, B’s child 
and C’s child are living.” 

The trust instrument: provides no 
“alternative future interest,” so substi- 
tute gifts are created in B’s descendant 
and in C’s. The comment explains that 
“Tujnder subsection (c), B is the benefi- 
ciary of the ‘primary future interest’ 
because B would have been entitled to 
the trust property had both B and C 
survived A.” In other words, to deter- 
mine which of the competing substi- 
tute gifts prevails, we must first deter- 
mine which beneficiary would have 
taken if all of the deceased benefi- 
ciaries had survived the distribution 
date; and the interest going to the 
hypothetical taker under that scenario 
becomes the “primary future interest” 
and prevails—unless there is a “younger 
generation future interest” in the pic- 
ture. 

Paragraph (c)(2) creates an excep- 
tion to the “primary future interest” 
rule, where a “younger-generation fu- 
ture interest” exists. In Example 7, 
this would be the case if C (the alter- 
nate future interest holder) were a 
descendant of B (the primary future 
interest holder). In that case, the pri- 
mary future interest substitute gift to 
B’s child would yield priority to the 
younger generation future interest sub- 
stitute gift to C’s child. This is a logical 
statutory presumption, becausethegran- 
tor’s indicated intent was to favor B’s 
specific descendant C if B did not 
survive, and may therefore be pre- 
sumed to favor C’s descendants over 
B’s other descendants when neither B 
nor C survives. 


Rules on Lapse. Subsection (d) pro- 
vides for devolution of future interests 
in cases in which the foregoing rules 
produce neither a substitute gift nor 
an alternative future interest. If the 
trust was created in a nonresiduary 
devise under the grantor’s will, a lapsed 
future interest passes under the re- 
siduary clause of the will. In all other 
cases, the lapsed interest passes to the 
grantor’s heirs determined as if the 
grantor had died at the distribution 
date. 

These rules are illustrated by the 
following example. T creates a trust 
under his will, income to his wife, W, 
for life, remainder in corpus to his only 
two children, S and D, the share of 
either who predeceases W to go to his 
or her surviving descendants, per stir- 
pes. D predeceases W leaving no 
descendants. On W’s death, S takes his 
one-half share in the corpus. As re- 
spects D’s share, no alternative future 
interest is provided by the will; and, 
because D left no descendants, no 
substitute gift is created by the stat- 
ute. Therefore subsection (d) applies. 
If the trust is preresiduary, D’s share 
will pass under the residuary clause 
pursuant to paragraph (1). If the trust 
itself is residuary, D’s share will pass 
to T’s statutory heirs determined at the 
time of W’s death. In the example, this 
would be S. 


Certain Language Changes 

Readers who compare the language 
of the UPC section with that of the 
Florida proposal, will also find the 
following changes in wording. 

1) Grantor. The term “grantor” has 
been substituted in §737.608 for the 
word “transferor” in the UPC section, 
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because the former is the term defined 
and consistently used in the Florida 
Probate Code. See §731.201(17). 

2) Alternate Future Interests. As dis- 
cussed above, the term “alternative 
future interest” is a term of art in the 
UPC section, and is defined as such in 
paragraph (a)(1). However, UPC sub- 
section (c) also uses this same phrase 
in describing competing substitute gifts 
in a context different from its statutory 
definition. To avoid confusion in this 
regard, the word “alternate” has been 
substituted for “alternative” in subsec- 
tion (c) of the Florida proposal. 

3) Survivorship Presumption. Para- 
graph (a)(7) of the UPC section, defin- 
ing “surviving beneficiary” and “sur- 
viving descendant” incorporates the 
pervasive UPC requirement of 120 
days for presumptive survivorship. The 
simple requirement of “sufficient evi- 
dence” of survivorship of the Florida 
Simultaneous Death Law (§732.601) 
has been substituted in the Florida 
paragraph for consistency. 

4) Miscellaneous Language Changes. 
Gender neutrality has been preserved 
without the use of “he (or she)” in 
paragraphs (a)(3) and (b)(2). Also, since 
a codicil is included in the definition 
of “will” under F.S. §731.201(35), the 
reference in paragraph (d)(1) to codicils 
was deleted as redundant. 


Other Related Provisions 

The Trust Law Committee also con- 
sidered the effect of the proposed amend- 
ment upon the following related statu- 
tory provisions: 

1) Notice and Virtual Representation. 
The impact of the new statute’s “un- 
vesting” of future interests in trust on 
the existing statutory requirements for 
notice and virtual representation in 
§§731.201(2) and (21), and 731.303, 
was considered. 

a) Section 731.201(2). Estate “bene- 
ficiary.” An estate “beneficiary (for pur- 
poses of the Florida Probate Code) 
is here defined as the trustee or trus- 
tees in the case of a devise to an 
existing trust or to a trust described 
in the will, in the absence of a conflict 
of interest. In turn, a trust beneficiary 
is a beneficiary of the trust and not of 
the estate, again, in the absence of a 
conflict. 

This definition is not affected by the 
proposed amendment. The beneficiary 
of a trust interest, whether present or 
future, and whether vested or contin- 


gent, would remain a trust beneficiary 
and not an estate beneficiary, regard- 
less of the new requirement of survi- 
vorship for future interest vesting and 
the statutory substitute takers. 

b) Section 731.303. Representation. 
Paragraph (2)(b)2 provides that judi- 
cial orders binding a trustee bind the 
trust beneficiaries in certain proceed- 
ings. This provision imports the 
§731.201(2) definition of “beneficiary” 
(see above) and again includes the 
holder of any beneficial trust interest, 
present or future, vested or contingent. 
It does not appear to be affected by the 
proposed amendment. 

In both of these respects, the statute 
does not limit the common law defini- 
tion of trust beneficiary. The only limi- 
tation of trust beneficiary in the Flor- 
ida Probate Code is found in §737.303, 
respecting the trustee’s duty to inform, 
dealt with separately below. 

2) Trustee’s Duty to Inform. Section 
737.303 defines the duties of a trustee 
to furnish certain information to the 
trust “beneficiaries,” first stating a 
general duty, then adding certain spe- 
cific duties to more narrowly defined 


classes of beneficiaries for the purposes 
of those duties only. 

The general requirement is to keep 
“the beneficiaries” (i.e., all beneficiar- 
ies—since not here more narrowly de- 
fined) “reasonably informed of the trust 
and its administration.” Although this 
alone might seem to require furnishing 
all beneficiaries (present or future, 
vested or contingent), at a bare mini- 
mum, with notice of changes of trus- 
tees and annual accountings, the stat- 
ute goes on to say, “In addition,” 
certain specific types of notice must be 
furnished to the following more nar- 
rowly defined classes of beneficiaries 
(by the following numbered subpara- 
graphs): 

(1) Acceptance of new trustee— 
“current income beneficiaries and 
vested remaindermen,” 

(2) Copy of trust (on request)— 
“beneficiary” as defined in §§731.201 
and 731.303 (i.e., any beneficiary), 

(3) Asset information and particulars 
of administration (on request)—“any 
vested beneficiary,’ and 

(4) Annual accounts—“a vested bene- 
ficiary.” 
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It is difficult to discern the reasons 
for the differences in definition for 
these different duties. Who is a “vested 
beneficiary”?> The proposed new anti- 
lapse statute renders all future inter- 
ests in trust “contingent.” Does this 
remove from future interest holders 
the former rights of “vested beneficiar- 
ies” to accountings, asset information, 
and “particulars relating to adminis- 
tration” now provided by subparagra- 
phs (3) and (4)? Apparently it does. If 
this result is to be avoided, corrective 
amendment to §737.303(3) and (4) will 
be required. 

The Trust Law Committee is pres- 
ently considering revisions to FS. 
§737.303 to make the duties of trustees 
to beneficiaries more clear and consis- 
tent. An important part of clarification 
will, of course, be relating those provi- 
sions to any new anti-lapse statute. 
Those considerations are beyond the 
scope of this article, the purpose of 
which is to point out the relationship 
of the proposed trust anti-lapse statute 
to other Probate Code provisions. 

3) Interface with Wills Anti-lapse. 
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As noted above, our existing wills 
anti-lapse statute (§732.603) does not 
apply to trus! interests, whether pre- 
sent or future, because it is limited to 
“devisees,” whom §731.201(9) provides 
may not be trust beneficiaries—unless 
the trust is testamentary and there is 
a conflict of interest on the trustee’s 
part. This is consistent with the his- 
toric role of anti-lapse legislation in the 
case of future interests in trust, be- 
cause the common law lapse rule (which 
the statutes were designed to avoid) 
ordinarily applied to testamentary de- 
vises of present interests. By contrast, 
the common law rules of construction 
applicable to future interests favor 
early vesting—the converse of lapse! 
Since future interests did not lapse, 
they didn’t need the protection of “anti- 
lapse” legislation. 

The proposed trust anti-lapse stat- 
ute covers all future interests in trust, 
whether testamentary or inter vivos. 
The existing wills anti-lapse statute 
covers all testamentary devises which 
are not future interests. Does this 
leave a gap respecting lapse of inter 
vivos transfers in trust that are not 
future interests? Does such a phenome- 
non exist? 

Consider this common situation. T’s 
revocable inter vivos trust provides 
income to T for life and on T’s death, 
gifts of $100 each to T’s friends, A and 
B, remainder in corpus to T’s wife, W. 
A, who is not related to T, predeceases 
T, leaving descendants who survive T. 

If A’s interest is a future interest to 
which the new §737.608 applies, it will 
inure to his descendants as a substi- 
tute gift. If §737.608 does not apply, 
there are at least two possibilities. 
First, the wills anti-lapse rules 
(§732.603 and .604) might apply, since 
the trust is arguably a “will substi- 
tute,” in which case A’s gift would lapse 
because A is not related to T.6 How- 
ever, In re Estate of Katz, 528 So. 2d 
422 (Fla. 4th DCA 1988), rejecting 
application of the wills “mortmain” 
statute to trusts, indicates that the 
wills rule would not necessarily be 
applied by the Florida courts to revoca- 
ble inter vivos trusts.’ Second, if nei- 
ther anti-lapse rule applies, the com- 
mon law rule of early vesting should 
cause A’s interest to be a part of his 
estate, passing under the terms of his 
will.8 

Paragraph (a)(6) of the proposed stat- 


ute defines a “future interest under the 
terms of a trust” as an interest “created 
by a transfer creating a trust... .” 
This language brings A’s interest un- 
der the new trust anti-lapse rule, 
notwithstanding the trust’s revocabil- 
ity by the grantor, and therefore a 
substitute gift is created in A’s 
descendants. 


Conclusion 

The foregoing examines the reasons 
for, and the chief operational effects of, 
the proposed Florida trust anti-lapse 
statute presently under consideration 
by the Trust Law Committee and the 
Probate Law Committee of the Real 
Property, Probate and Trust Law Sec- 
tion of the Bar. Readers’ written com- 
ments and suggestions should be ad- 
dressed to the section coordinator at 
The Florida Bar in Tallahassee and 
referenced to “Trust Law Committee— 
Anti-lapse Statute.” In addition, writ- 
ten or telephone suggestions may be 
made to any member of either commit- 
tee or to the author, who is presently 
Trust Law Committee subchair of this 
drafting project, at 1939 Golf Street, 
Sarasota 34236, (813) 365-7838. 7 


1 ResrareMENT OF Property §243, cmt. (i) 
(1940); First National Bank of Cincinnati 
v. Tenney, 138 N.E. 2d 15, 61 A.L.R.2d 470 
(Ohio 1956). 

° 80 Am. Jur. 2d 716 ff. (1975). 

3 See National Conference of Commis- 
sioners on Uniform State Laws, Unirorm 
Prosate Cope, Art. II, “Intestacy, Wills, and 
Donative Transfers” (1990), draft approved 
and recommended for enactment in all the 
states at annual conference meeting, July 
13-20, 1990, §2-707, comment. Also French, 
Imposing a General Survival Requirement 
on Beneficiaries of Future Interests: Solving 
the Problems, 27 Ariz. L. Rev. 801 (1985). 

4 National Conference of Commissioners 
on Uniform State Laws, supra note 3. 

5 See discussion of this question in The 
Florida Bar, CLE ApMinisTRATION OF TRUSTS 
iN Fiorina 173-174 (1981). also In Re 
Childress Trust, 486 N.W. 2d 141 (Mich. 
App., 1992) (construing the term “presently 
vested beneficiary” in a similar statute). 

6 This reasoning was adopted by the 
Washington Supreme Court in Estate of 
Button, 490 P. 2d 731 (Wash. 1971). 

* See also Detroit Bank & Trust Co. v. 
Grout, 289 N.W. 2d 898 (Mich. App., 1980), 
and First National Bank of Bar Harbor v. 
Anthony, 557 A. 2d 957 (Me. 1989), apply- 
ing the trust rule of early vesting in this 
situation. 

® See, e.g., First National Bank of Cincin- 
nali v. Tenney, 1388 N.E. 2d 15, 61 A.L.R. 
2d 470 (Ohio 1956). 
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YOUNG LAWYERS REPORT 


ot too long ago, two 
authors of a Florida Bar 
Journal article writing 
about unemployment com- 
pensation appeals noted that attorney 
involvement in appeals hearings before 
unemployment compensation appeals 
referees had increased dramatically as 
the current high levels of unemploy- 
ment continued to persist in Florida.! 
Today little, if anything, has changed 
with regard to either the levels of 
unemployment in Florida or the ever- 
increasing number of attorneys who 
are becoming involved in the unem- 
ployment compensation appeals pro- 
cess. Given the fact that it is usually 
the employer, and not the claimant, 
which possesses the financial resources 
to obtain legal representation, it is 
probably no revelation for the average 
citizen to learn that the great majority 
of those engaged in this growing area 
of legal practice represent the em- 
ployer, not the claimant. After all, if 
the average unemployment compensa- 
tion claimant was able to afford the 
services of an attorney, the claimant 
would probably not be seeking those 
benefits in the first place. 

From a purely empirical standpoint, 
it may well be the case that a greater 
incidence of unemployment claims has 
correspondingly resulted in a pro rata 
number of employer challenges, a pro- 
portionate number of which involve 
attorney representation. On the other 
hand, it may also be the case that this 
dramatic increase in attorney involve- 
ment reflects business management’s 
increasing dissatisfaction with having 
to pay incrementally larger unemploy- 
ment compensation contributions when 
former employees are deemed eligible 
to draw unemployment compensation 
benefits under dubious facts and cir- 
cumstances.” 


Representing the Employer 
in the Unemployment 
Compensation Appeals Process 


The great majority 
of those engaged in 
unemployment 
compensation 
appeals represents 
the employer, not the 
claimant 


by F. Damon Kitchen 


In either case, a considerable portion 
of the average employer’s working capi- 
tal is being siphoned away from its 
business and funnelled into the Unem- 
ployment Compensation Trust Fund 
in the form of unemployment tax con- 
tributions. By contrast, the individual 
claimant remits no portion of wages to 
fund unemployment benefits,’ and ad- 
ditionally incurs no expense in pursu- 
ing a claim through the appeals pro- 
cess. Thus, in one respect, the claimant 
quite literally enters the unemploy- 
ment compensation claims process with 
nothing to lose and everything to gain. 
Counterposed to the claimant is the 
employer, which must elect to either 
acquiesce to the claim for benefits and 
an increased tax obligation, or fight the 
claim and expend time, resources, and 
personnel in a system which is de- 
signed inherently to favor the award 
of unemployment compensation to out- 
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of-work claimants.‘ Either way, it costs 
the employer money. 

Consequently, when an employer re- 
tains an attorney to represent it in an 
unemployment compensation appeal, 
it is serious about defeating the claim 
for benefits and generally expects its 
legal counsel to produce results it could 
not have likely achieved through self- 
representation. This article will sug- 
gest some possible measures the em- 
ployer’s legal representative can im- 
plement to enhance the employer’s 
chances of success in the various phases 
of the unemployment compensation ap- 
peals process. 


Advising the Employer Client 
One of the best services the attorney 
can offer a client from the initiation of 
representation is a basic explanation 
of the unemployment compensation ap- 
peals process, as well as what the 
client can expect to encounter in 
contesting a claim for benefits. The 
individual employer may be relatively 
experienced in handling unemployment 
compensation claims or, on the other 
extreme, it may have no such experi- 
ence at all. In either event, it is always 
wise to assume the latter and inform 
the employer about the nature of the 
representation before an administra- 
tive forum, as opposed to a court of 
law. The attorney should also explain 
to the client what will be required in 
the way of access to employer records 
and personnel to challenge the claim. 
Totally apart from any consideration 
of the facts or circumstances of the 
individual claim at issue, it is also 
crucial to explain to the employer that 
both the law and the facts will be 
liberally construed and applied in favor 
of the claimant and that, therefore, it 
is not entering into this process on an 
equal footing with the claimant. On the 


contrary, this liberal bias which favors 
the claimant is legislatively mandated 
and is expressly stated in the Unem- 
ployment Compensation Act.5 As a 
result, the attorney should explain 
that the employer must decisively prove 
its case in order to win, because all 
close cases will be resolved in favor of 
the claimant. 

Second, the attorney should inform 
the client that representation up to and 
through a hearing before an appeals 
referee may cost the employer more 
than the unemployment tax contribu- 
tions it would be required to pay if it 
did not contest the claim. After such a 
disclosure, the employer may often 
elect to have the attorney provide 
assistance in an advisory capacity and 
conduct the hearing on its own. Other 
times the employer may prefer legal 
representation, but place budgetary 
guidelines which limit the depth and 
thoroughness of the attorney’s involve- 
ment. Sometimes, however, the em- 
ployer may wish to challenge the pay- 
ment of benefits irrespective of the 
potential cost in order to defend an 
important workplace principle or make 
a point concerning certain behaviors 
which it will not condone from its work 
force. If the employer elects to pursue 
the claim with legal representation 
after such a disclosure, the attorney 
should tailor that representation to the 
employer’s express needs and desires. 
The attorney should also notify the 
employer that even if successful, by 
law, it cannot obtain an award of 
attorneys’ fees.® 


Notice of the Claim 

If at all possible, it is generally in 
the employer’s best interest to consult, 
if not actually retain, the services of 
an attorney at the earliest stages of the 
claims process. Normally, the employer 
first becomes aware of a claimant’s 
intention to draw benefits when it 
receives a “Determination Notice of 
Unemployment Compensation Claim” 
form or “Form UCB-412” in the mail 
from the Department of Labor and 
Employment Security, Division of Un- 
employment Compensation (the divi- 
sion). The Form UCB-412, in addition 
to requesting the amount of money 
paid to the claimant upon separation 
(if any), also requests the employer to 
check one of several boxes correspond- 
ing to a description of the precise 
nature of the claimant’s separation. 


Under the Florida 
Unemployment 
Compensation 

Statute, there are 

nine separate bases 

for disqualifying a 
claimant from 

receiving 
unemployment 
compensation 

benefits 


This form also provides a space for 
employer remarks. Although the em- 
ployer is not required to respond to this 
opportunity to provide an account of 
the separation, the attorney should 
instruct the employer that it is crucial 
to do so, and should prepare on behalf 
of the employer a succinct and cogent 
explanation containing the dates, times, 
circumstances, and events which cul- 
minated in the claimant’s separation. 
Appended to this statement should be 
any witness statements, notes, memo- 
randa, employee handbook provisions, 
attendance logs, time sheets, personal 
evaluations, performance reviews, dis- 
ciplinary warnings, employee griev- 
ances, letters of suspension and/or ter- 
mination, and any other documentation 
in the employer’s possession which 
may credibly support its contention 
that the claimant’s separation was 
attributable to the claimant’s fault and 
not that of the employer.’ 

Shortly after the employer has re- 
ceived the Form UCB-412, it will re- 
ceive a telephone call from the claims 
adjudicator assigned by the division. 
The claims adjudicator is responsible 
for separately contacting each party 
and eliciting their respective versions 
of the events resulting in claimant’s 
separation. Attorney involvement in 
thoroughly preparing the employer for 
contact with the claims adjudicator can 
be very helpful in presenting a strong 
and convincing case at that phase in 
the claims determination. Because the 
claims adjudicator routinely initiates 
contact with the claimant prior to 
speaking with the employer, it is often 
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beneficial for the attorney to recom- 
mend that the employer ask the claims 
adjudicator what the claimant’s ver- 
sion of the story is prior to recounting 
its own view. In such circumstances, 
the employer can focus upon certain 
deficiencies in the claimant’s explana- 
tion and emphasize key aspects of its 
own account, thereby enhancing its 
position. 

After the claims adjudicator has ob- 
tained and considered each party’s ver- 
sion of the separation or suspension 
and has reviewed all the submitted 
documentation by the parties, the ad- 
judicator will issue a determination 
setting forth a statement as to whether 
the claimant is entitled to benefits, 
and, if so, the amount and the length 
of time the claimant is able to receive 
these benefits. In the event the claims 
adjudicator denies the claim, the rea- 
son why benefits were denied will be 
stated. Under the Florida Unemploy- 
ment Compensation Statute, there are 
nine separate bases for disqualifying a 
claimant from receiving unemployment 
compensation benefits.? However, the 
majority of the claims filed with the 
division concern the issue of “separa- 
tion” (i.e., whether due to discharge for 
misconduct or from voluntarily quit- 
ting),!° or the issue of “failure to accept 
or apply for suitable work.” Because 
either party, if it loses, is likely to 
appeal the claims adjudicator’s ruling, 
it is a wise idea to obtain a copy of the 
division’s file concerning the claim af- 
ter the determination is received. This 
file will contain the notes of the claims 
adjudicator’s interviews with both par- 
ties and is a valuable tool in preparing 
to defend or initiate an appeal. These 
materials are not confidential and may 
be obtained by either party.!! 

Once the claims adjudicator issues 
a determination, the losing party has 
20 calendar days from the date of the 
mailing of the determination to file a 
notice of appeal.!? If the notice of 
appeal is not filed within that period 
of time, the determination becomes 
final and unappealable.'* Either party 
may file a notice of appeal by filling 
out a form at the local unemployment 
office, or by sending a letter explaining 
the party’s basis for disagreement with 
the adjudicator’s determination.!4 If 
the employer is the party seeking the 
appeal and it chooses to file its notice 
of appeal by mailing a letter to the 
division, the attorney should advise 


the employer to send the letter via 
registered mail, return receipt re- 
quested, in order to protect against a 
potential claim of untimely filing. 


Prehearing Procedure 
Before the Appeals Referee 

Once a timely notice of appeal has 
been filed with the division, an unem- 
ployment compensation appeals refe- 
ree will be assigned to the claim. The 
appeals referee will thereafter issue a 
notice of hearing before appeals referee 
to the parties setting forth the issues 
to be resolved during the appeals hear- 
ing. According to the division’s rules, 
this notice must be issued by mail to 
all parties at least 10 days prior to the 
date set for the hearing. The notice 
must also specifically set forth the time 
and place for conducting the hearing.!5 
Normally, the hearings are conducted 
in person at a regularly established 
hearing location. However, telephonic 
hearings may be performed when the 
parties are not within close geographic 
proximity of each other.!® A telephonic 
hearing may be waived, however, if the 
parties agree that they would mutually 
prefer an in-person hearing. In such a 
circumstance, the appeals referee will 
select a site to accommodate this re- 
quest.!? The attorney should strongly 
encourage the employer to agree to 
conducting an in-person hearing un- 
less the cost of moving witnesses and 
materials makes such a request im- 
practical. The basis for requesting an 
in-person hearing is simple: The ap- 
peals referee is required to make fac- 
tual findings based upon the character 
and demeanor of the parties and wit- 
nesses. These factors are peculiarly 
dependent upon physical observation 
of the individuals giving testimony. 
Consequently, in-person hearings are 
usually preferable. 

The notice also must set forth all of 
the issues to be resolved during the 
hearing.!8 The appeals referee who 
issues this notice is ostensibly respon- 
sible for conducting a fresh review of 
the entire claim, wholly independent 
of the claims adjudicator’s findings. 
Despite this principle, however, the 
referee may occasionally rely upon the 
claims adjudicator’s determination of 
the issues in noticing the issues to be 
resolved during the hearing. To the 
extent this occurs, the appeals referee 
may miss any errors or omissions made 
by the claims adjudicator in identifying 


issues for resolution. Therefore, the 
attorney should carefully check the 
notice of appeal to see: 1) if the issues 
contained in the referee’s notice are 
applicable to the present claim;!9 and 
2) whether any additional issues may 
be present which have escaped the 
claims adjudicator’s and appeals refe- 
ree’s attention.2° 

If the attorney feels that the referee 
either noticed the wrong issue or failed 
to notice an issue requiring resolution, 
it can be brought to the referee’s atten- 
tion prior to the hearing date and 
asked that an amended notice be is- 
sued (which will push back the hearing 
an additional 10 days), or the attorney 
can elect to wait until the date of the 
hearing and raise this contention as a 
preliminary matter. If, during the hear- 
ing, the referee agrees that an im- 
proper issue has been noticed or that 
an additional issue requires identifica- 
tion, the referee must explain the issue 
with reference to the particular statu- 
tory and rule provisions concerning 
that issue and ask if the parties would 
be willing to waive the normal 10-day 
notice period.?! If the parties elect to 
waive the notice period, the issue will 
be discussed during the hearing. On 
the other hand, if the referee refuses 
to consider the additional and/or in- 
tended issue asserted by the attorney, 
the issue will be preserved upon the 
tape recording or transcript of the 
hearing and may be raised in an appeal 
to the Unemployment Appeals Com- 
mission, if that eventuality becomes 
necessary.22 

Normally, by the time the employer 
receives the notice of hearing before 
appeals referee, the employer (if not 
the attorney), has accumulated the 
necessary documentary evidence to sup- 
port its contention that benefits are 
not payable. However, this is not al- 
ways the case. Many times an em- 
ployer does not obtain legal represen- 
tation until right before the hearing 
date, and equally as often, the attorney 
discovers that the material accumu- 
lated by the employer is not sufficient 
to carry the day in the hearing. In such 
a circumstance, the attorney should 
immediately file a motion for continu- 
ance and demonstrate good cause for 
this request by explaining the lateness 
of retention and the need to interview 
witnesses and acquire additional docu- 
mentary evidence.2* There is no set 
definition of what constitutes “good 
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cause,” but an attorney’s statement to 
the referee that a continuance is needed 
due to the need to subpoena witnesses, 
compile further evidence, conduct dis- 
covery, or address other unavoidable 
legal matters during the time sched- 
uled for the hearing will usually suf- 
fice. Although an attorney can elect to 
orally request a continuance during 
the hearing, such a maneuver is risky 
and may result in the referee either 
denying the request or simply splitting 
up the hearing by allowing the claim- 
ant to present testimony while grant- 
ing the attorney’s continuance to pre- 
sent the employer’s case at a later date. 

If the attorney concludes that the 
employer’s evidentiary materials are 
insufficient, the attorney may contact 
and inform the referee of an intention 
to conduct discovery on an expedited 
basis, pursuant to the division’s rules.”4 
The division’s rules do not give the 
referee the authority to deny a party’s 
request for discovery, however, the 
referee, in the interest of clearing the 
docket, may attempt to dissuade the 
attorney. It is not a good idea to annoy 
the appeals referee if one can avoid it, 
especially when the propounding of 
discovery in an unemployment com- 
pensation appeal is unnecessary due 
to the simple and limited scope of the 
claim. However, the exercise of discov- 
ery should be considered if the attorney 
believes the claimant has some “smok- 
ing gun” evidence which is not con- 
tained in the division’s file. 

Often an attorney may find it neces- 
sary to subpoena witnesses or doc- 
uments. If an attorney seeks to have a 
subpoena issued, a subpoena must be 
obtained from the referee, which must 
state with specificity the time and 
place of the hearing and any docu- 
ments to be brought.25 While there is 
no set period of time within which to 
provide the subpoenaed individual 
proper notice, the attorney should seek 
a continuance if a reasonable period of 
notice cannot be provided. The attor- 
ney should also be careful to ensure 
that the subpoena is accompanied by 
the appropriate witness and mileage 
fees required by law; otherwise the 
subpoena is technically flawed and is 
subject to being quashed or disre- 
garded.”® There is no set requirement 
that the subpoena be served by a 
licensed process server. Any individual 
who is not a party to the action and 
who is over 18 years of age may serve 
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the subpoena. However, if an unli- 
censed process server is used, the at- 
torney should be sure that a signed, 
notarized affidavit is obtained from the 
server, memorializing the events of the 
service, since the affidavit will be the 
only proof of service in an instance in 
which the witness fails to appear and 
service is challenged. 


Participation in 
the Appeals Hearing 

While the appeals referee will con- 
duct the hearing in a formal manner, 
strict adherence to the technical rules 
of evidence and the formalities of proper 
courtroom protocol are not required. 
At the initiation of the hearing, the 
referee may, using individual discre- 
tion, swear in all the witnesses and 
invoke the rule. If the claimant has 
witnesses, it is highly advisable to ask 
the referee to invoke the rule if this 
has not already been done. That way 
the testimony of these witnesses may 
not be influenced by the statements of 
others. If the claimant is unrepresen- 
ted, the referee will ask individual 
questions, assist the claimant in elicit- 
ing questions of other witnesses, and 
in general afford the claimant a wide 
degree of latitude in conducting the 
case. The attorney for the employer 
must be prudent and exercise discre- 
tion when raising objections. While it 
is important that the attorney object 
to egregiously prejudicial characteriza- 
tions or the claimant’s tendering of 
inadmissible evidence, the attorney 
should refrain from making unneces- 
sary form and relevancy objections 
designed to fluster the claimant. Un- 
like a court of law, an attorney’s failure 
to make objections concerning the ad- 
missibility of evidence does not bar an 
attorney from raising the propriety of 
those issues on appeal to the Unem- 
ployment Appeals Commission.2? In 
any event, the referee is generally 
going to listen to the claimant’s com- 
ments and weigh their relative value 
irrespective of the attorney’s objec- 
tions. By granting the unrepresented 
claimant a modicum of leeway in con- 
ducting representation, the attorney 
diminishes the “David versus Goliath” 
scenario which subconsciously (if not 
consciously) influences even the most 
neutral arbiter when a pro se litigant 
faces an attorney. 

The attorney should also recognize 
that the requirements for admitting 


hearsay evidence are more relaxed in 
this administrative forum than in a 
court of law. In an administrative 
proceeding, hearsay evidence may be 
used for the purpose of supplementing 
or explaining other evidence, but may 
not be employed to prove the truth of 
the matter asserted unless the evi- 
dence would be sufficient in itself to 
withstand a hearsay objection in a civil 
action.28 In an appeals hearing, it is 
often more useful to explain to the 
referee that the attorney is offering the 
evidence in support or explanation of 
other, independently admissible evi- 
dence, as opposed to expressing an 
objection on the grounds of inadmissi- 
ble hearsay.29 

At the conclusion of all the evidence, 
the referee will ask if either party 
desires to make a closing statement. 
The attorney should always elect to do 
so. The closing statement should not 
be a lengthy or flowery oration. In- 
stead, it should be a succinct, logical 
explanation of how the applicable law 
pertains to the circumstances of the 
particular claim. If the attorney is 
aware of legal precedents which sup- 
port the client’s position, the attorney 
should explain the similarities of those 
cases and provide their citations to the 
referee. 


The Referee’s Decision: 
Standard of Review 

After the hearing, the appeals refe- 
ree will issue a written notice of deci- 
sion. While it is possible to overturn a 
referee’s notice of decision, the likeli- 
hood of doing so is slight. The Unem- 
ployment Appeals Commission, which 
reviews the ruling, can only overturn 
it if the referee reached an erroneous 
conclusion as a matter of law,®° or if 
the referee failed to base factual find- 
ings on competent, substantial record 
evidence.*! Competent, substantial re- 
cord evidence has been defined as 
evidence which is “sufficiently relevant 
and material that a reasonable mind 
would accept it to support the conclu- 
sion reached.”32 The commission will 
not sit as a trier-of-fact and reevaluate 
factual findings, and therefore will not 
overturn the ruling absent a finding 
that no credible basis exists to support 
it. Consequently, if the commission 
finds the factual findings of the referee 
are reasonable, it must uphold the 
decision.* Therefore, it is crucial that 
the attorney provide as strong a case 


as possible during the appeals hear- 
ing. 
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and voluntary leaving (both codified at Fa. 
Star. §443.101(1)) is, in this author’s opin- 
ion, defective in that it does not encompass 
unlawful acts or acts of dishonesty as 
contemplated as an independent basis for 
separation in accordance with Fia. Star. 
§443.101(9)(a) & (b). While F.A.C. Rule 
38B-2.017 regarding “misconduct” does en- 
compass violations of criminal laws and 
dishonest acts, the rule is inferior to the 
statute and is incapable of subsuming such 
activity within the definition of misconduct. 

11 See F.A.C. Rule 38E-5.014(2). 

12 See Fra. Star. §443.151(3)(a) (1991); 
F.A.C. Rule 38E-5.005. 

13 See Fria. Stat. §443.151(3)(a) (1991); 
F.A.C. Rule 38E-5.007(2); accord, Leon v. 
Unemployment Appeals Comm., 476 So. 2d 
761 (Fla. 3d D.C.A. 1985); Teater v. Dept. 
of Commerce Bd. of Review, 370 So. 2d 847 
(Fla. 3d D.C.A. 1979). 

14 See F.A.C. Rule 38E-5.003(1) & (2). 

15 See F.A.C. Rule 38E-5.015(1) & (2). 

16 See F.A.C. Rule 38E-5.014(1). 

17 See Id. 

18 See F.A.C. Rule 38E-5.015(2). 

19 This author has been involved with 
two separate appeals wherein the issues of 
“voluntary separation without good cause 
attributable to the employer” and “failure 
to accept suitable work” were incorrectly 
identified by the claims adjudicator and 
subsequently relied upon by the appeals 
referee in issuing a notice of hearing. 

20 A prime example of identifying an 
additional, unidentified issue has been pre- 
viously mentioned in note 11, supra. In an 
instance in which an employee has been 
discharged for falsification of time cards, 
referees routinely raise the issue of separa- 
tion due to employee misconduct pursuant 
to Fra. Star. §443.101(1)(a)2, yet omit to 
raise the issue of separation due to dishon- 
est actions related to the employment pur- 
suant to Fia. Star. §443.101(9)(b). 

21 See F.A.C. Rule 38E-5.015(3). Accord- 
ing to the rule, the waiver must be an 
informed, intelligent, and voluntary deci- 
sion. See Lewis v. Hot Shoppes, 211 So. 2d 
20 (Fla. 4th D.C.A. 1968). If the attorney 
has raised the new issues to be considered, 
then the attorney’s action would almost 
infer that the waiver, if given, is voluntary, 
intelligent, and informed. However, the 
claimant’s waiver may not be. To be safe 
and avoid the creation of an issue for appeal 
to the Unemployment Appeals Commission, 
the attorney should insist that the referee 
accept a claimant’s waiver only after an 
exhaustive explanation of the new issue has 
been provided. 

22 Testimony taken during the appeals 
hearing is mechanically recorded and pre- 
served. See F.A.C. Rule 38E-5.024(6). 

23 F.A.C. Rule 38E-5.016 allows for a 
party to present its motion for continuance 
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ex parte. If granted, the appeals referee, not 
the movant, notifies the opposing party. 

24 See F.A.C. Rule 38E-5.018. 

25 See Fia. Stat. §443.151(4)(d) (1991); 
F.A.C. Rule 28E-5.019(1). 

26 See Fria. Star. §443.171(9) (1991); 
F.A.C. Rule 38E-5.019(1)(a), (b), and (c). 

27 See F.A.C. Rule 38E-5.024(d). 

28 See Fra. Star. §120.58(1)(a) (1991); 
F.A.C. 38E-5.024(d); see also Dept. of Health 
& Rehabilitative Services v. Florida Unem- 
ployment Appeals Comm., 503 So. 2d 403 
(Fla. Ist D.C.A. 1987). 

29 See Lake County Sheriff's Dept. v. 
Unemployment Appeals Comm., 478 So. 2d 
880 (Fla. 5th D.C.A. 1985) (hearsay evi- 
dence used to corroborate independent cir- 
cumstantial evidence of theft). 

30 See Fia. Star. §120.68(9). 

31 See Fia. Stat. §120.68(10); see also Ft. 
Myers Pump & Supply, Inc. v. Florida Dept. 
of Labor & Employment Security, 373 So. 
2d 429 (Fla. 2d D.C.A. 1979). 

32 See Degroot v. Sheffield, 95 So. 2d 1317 
(Fla. 1957). 

33 See David Clark & Assoc., Inc. v. 
Kennedy, 390 So. 2d 149 (Fla. Ist D.C.A. 
1980); Taylor v. Dept. of Labor & Employ- 
ment Security, 383 So. 2d 1126 (Fla. 3d 
D.C.A. 1980); General Telephone Co. of 
Florida v. Bd. of Review, 356 So. 2d 1357 
(Fla. 2d D.C.A. 1978). 
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TAX LAW NOTES 


Funding Generation-Skipping 
Pecuniary Bequests After the 
Proposed Regulations 


n December 24, 1992, the 

Internal Revenue Service 

issued long-awaited pro- 

posed regulations under 
Ch. 13 of the Internal Revenue Code, 
which govern the taxation of generation- 
skipping transfers. This column re- 
views the new regulatory requirements 
imposed on testamentary instruments 
that require the funding of pecuniary 
bequests in trust with respect to which 
generation-skipping transfers are in- 
tended to occur without generation- 
skipping transfer tax consequences, and 
suggests that instruments becoming 
irrevocable shortly after the issuance 
of the proposed regulations should be 
afforded transitional relief from the 
new requirements. 


Background 

Calculating the generation-skipping 
transfer tax (GST tax) imposed on a 
postmortem generation-skipping trans- 
fer from a trust requires that several 
interrelated subcalculations be per- 
formed. Before embarking on these 
subcalculations, however, there must 
be a determination as to how much of 
the decedent’s exemption from GST tax 
(or GST exemption) was or will be 
allocated to the trust. Postmortem allo- 
cations of GST exemption to trusts are 
commonly done on an as-needed basis, 
although preplanned and deliberate 
allocations of GST exemption to trusts 
with specifically determined amounts 
of principal are increasingly the norm. 
Sometimes in the former scenario, but 
almost always in the latter, the goal 
in allocating GST exemption is to ob- 
serve the most generally accepted prin- 
ciple in GST tax planning: achieving 
an inclusion ratio of zero for the maxi- 
mum amount of trust property possi- 
ble. 

Achieving an inclusion ratio of zero 


Practitioners should 
be careful to include 
Rev. Proc. 64-19’s 
fairly representative 
language in the 
funding provisions 
of testamentary 
instruments that 


include pecuniary 
GST bequests 


by J. Eric Taylor 


minimizes the overall transfer taxes 
imposed as trust property is trans- 
ferred through multiple generations. 
Trust property with an inclusion ratio 
of zero is taxed at a GST tax rate (or 
applicable rate) of zero percent, which 
means the property can skip genera- 
tions and avoid the GST tax that would 
be payable if the inclusion ratio were 
higher than zero. The potential savings 
here are significant, particularly in 
view of the fact that the number of 
generations that can be skipped by 
trust property having an inclusion ra- 
tio of zero is limited only by the rule 
against perpetuities. Additional lever- 
aging with respect to trust property 
having a zero inclusion ratio is possible 
because the appreciation with respect 
to such property also has a zero inclu- 
sion ratio.! 

In theory, achieving a zero inclusion 
ratio for trust property is not compli- 
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cated. The inclusion ratio of trust prop- 
erty transferred in a generation- 
skipping transfer equals the excess of 
one over the applicable fraction deter- 
mined with respect to that trust.? Gen- 
erally, the applicable fraction is a frac- 
tion the numerator of which is the 
amount of GST exemption allocated to 
the trust and the denominator of which 
is the value of property transferred to 
the trust.? Achieving an inclusion ratio 
of zero, then, would at first appear to 
be a simple matter of matching an 
amount of GST exemption to an equal 
amount of property so as to arrive at 
an applicable fraction of one. 

In practice, however, achieving an 
applicable fraction of one for a trust is 
somewhat more complicated. This is 
so, even if the trust is funded with a 
specific pecuniary amount set forth in 
a testamentary instrument, such as a 
numerical amount of assets (e.g., 
$750,000) or a formula that results in 
a pecuniary amount (e.g., “the amount 
of assets equal to my remaining GST 
exemption”). The problem in either 
case is selecting a point in time at 
which property will be valued so that 
the trust can be funded with the exact 
amount of assets equal in value to the 
pecuniary amount determined by the 
testamentary instrument. 

With respect to a trust to which 
property is transferred at death and 
to which GST exemption is allocated 
postmortem, it makes sense that the 
denominator of the applicable fraction 
be the estate tax value of the property 
transferred to the trust. Where estate 
tax values may be used, the valuations 
and appraisals conducted for purposes 
of the estate tax return are also avail- 
able for purposes of calculating the 
inclusion ratio for the trust property, 
and thus overall administrative ex- 
penses and delays are reduced. 


- 


Since 1986, these efficiencies have 
been permitted by §2642(b)(2)(A), which 
provides that the denominator of the 
applicable fraction for property trans- 
ferred after death is the Ch. 11 (or 
federal estate tax) value of the trans- 
ferred property. However, since the 
passage of TAMRA in 1988, the use of 
estate tax values has been conditioned 
by the following caveat: “If the require- 
ments prescribed by the Secretary re- 
specting allocation of post-death 
changes in value [of property] are not 
met, the value of such property shall 
be determined as of the time of the 
distribution concerned.” In a footnote 
regarding this caveat, the legislative 
history accompanying TAMRA states, 
“it is expected that in appropriate cir- 
cumstances the Secretary of the Treas- 
ury will require that property dis- 
tributed from the estate be fairly 
representative of the appreciation and 
depreciation in the value of all prop- 
erty available for the distribution. Cf. 
Rev. Proc. 64-19, 1964-1 C.B. 682. 

Revenue Procedure 64-19 addressed 
the potential for abuse in the funding 
of a pecuniary bequest with respect to 
which the decedent intended the mari- 


tal deduction to apply. For example, if 
a trust requires the creation of a $1 
million subtrust qualifying for the mari- 
tal deduction but allows the subtrust 
to be funded with assets using their 
federal estate tax values, the trustee 
may be tempted to fund the subtrust 
with assets that have depreciated since 
the federal estate tax valuation date. 
In that way, the subtrust (which is 
taxed eventually in the surviving 
spouse’s estate) is underfunded, mean- 
ing less assets are included in the 
surviving spouse’s estate than if the 
subtrust was funded using date of 
distribution values. To address the 
potential for abuse in this context, 
Rev. Proc. 64-19 conditions the avail- 
ability of the marital deduction for 
pecuniary bequests on the requirement 
that such bequests be funded with 
assets on a basis that fairly represents 
the appreciation and depreciation of all 
the assets available for funding. 

As mentioned above, an increasingly 
common testamentary GST planning 
device is to set aside a pecuniary 
amount of assets having a value equal 
to the decedent’s remaining GST ex- 
emption so as to achieve an inclusion 
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ratio of zero with respect to that prop- 
erty. Because of the pecuniary nature 
of such a bequest (a pecuniary GST 
bequest), its funding presents tempta- 
tions similar to those addressed by 
Rev. Proc. 64-19, except here the poten- 
tial abuse is that the trustee will fund 
the bequest with assets having the 
greatest amount of appreciation since 
their estate tax values were deter- 
mined so as to overfund the bequest 
while preserving the zero inclusion 
ratio. 

In light of this analogous potential 
for abuse, it is not surprising that the 
proposed regulations adopt Rev. Proc. 
64-19’s model to prevent abuse in the 
funding of pecuniary GST bequests. 
Unfortunately, and with one very un- 
certain exception, the proposed regula- 
tions do not provide transitional rules 
for those instruments that do not ad- 
here to the regulatory model but have 
become irrevocable since December 24, 
1992, the proposed effective date for 
the proposed regulations. This failure 
to provide transitional relief is overly 
burdensome and should be addressed 
in the final regulations or by the Flor- 
ida Legislature. 
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General Rules 

The proposed regulations divide pecu- 
niary GST bequests into residuary and 
nonresiduary bequests. The former 
were not used commonly before the 
proposed regulations and will be less 
favored now; the latter, with minor 
adjustments, will continue as the GST 
tax planning method of choice. For 
purposes of this column, residuary GST 
bequests are relevant only to the ex- 
tent the proposed regulations afford 
them certain safe harbors that the 
preliminary explanation to the pro- 
posed regulations suggests may also 
apply in the nonresiduary GST bequest 
context. 

Residuary GST Bequests. The pro- 
posed regulations divide residuary GST 
bequests into those that follow pecu- 
niary payments payable in kind and 
those that follow pecuniary payments 
not payable in kind, although the dif- 
ference is not explained. If the prere- 
siduary pecuniary payment is payable 
in kind, it must be funded on a fairly 
representative manner in order for the 
residuary GST bequest to be funded 
using estate tax values.® If the pecu- 
niary payment is not payable in kind, 
the residuary GST bequest that follows 
the pecuniary payment may be funded 
using estate tax values only if the 
pecuniary payment appreciates ac- 
cording to a defined rate of interest.” 
The effect of the automatic apprecia- 
tion to the pecuniary payment is a 
diminution in the residuary GST be- 
quest, whether or not there is a net 
appreciation in all the assets available 
to fund the preresiduary and residuary 
bequests. Only the mandatory appre- 
ciation requirements are suspended if 
the pecuniary payment not payable in 
kind is satisfied or the necessary funds 
are irrevocably set aside within 15 
months of the decedent’s death, or if 
the testamentary instrument requires 
that the pecuniary payment receive a 
pro rata amount of income from the 
trust during the time preceding the 
date on which the pecuniary payment 
is paid.6 These safe harbors not- 
withstanding, it is evident that the use 
of residuary GST bequests is now more 
impractical if not improvident. 

Nonresiduary Pecuniary GST Be- 
quests. The new regulatory require- 
ments imposed on nonresiduary pecu- 
niary GST bequests are not difficult to 
satisfy, at least prospectively. The gen- 
eral rule is that the funding oi a 
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pecuniary GST bequest (or pecuniary 
payment) may be done on a basis other 
than one using date of distribution 
values (such as one using estate tax 
values), but only if the pecuniary pay- 
ment must be satisfied on a basis that 
fairly represents net appreciation and 
depreciation (occurring between the 
valuation date and the date of distribu- 
tion) in all of the assets from which the 
distribution could have been made.® 
Thus, drafters should now provide for 
the funding of pecuniary GST bequests 
using estate tax values and should 
incorporate Rev. Proc. 64-19’s familiar 
fairly representative language in the 
funding instruction provisions that ac- 
company such bequests. Failing to do 
so could impair the bequest because 
the proposed regulations confirm that, 
to the extent there is appreciation in 
the assets available to fund the pecu- 
niary GST bequest, a portion of that 
appreciation, i.e., that which is fairly 
representative of the overall or net 
appreciation to all the assets available 
for funding, may be utilized in funding 
a pecuniary GST bequest. In other 
words, a partial leveraging of GST 
exemption is allowed under the pro- 
posed regulations, and where the in- 
strument does not provide for fairly 
representative funding, the bequest is 
not positioned to receive the potential 
benefit of that leveraging. 

Additional consequences may result 
where the fairly representative limita- 
tions do not accompany the funding 
instructions for a pecuniary GST be- 
quest in the instrument. In this situ- 
ation, and if the bequest is not funded 
with cash, the denominator of the ap- 
plicable fraction is the pecuniary 
amount only if the bequest must be 
funded on the basis of the property’s 
date of distribution value.!° Thus, if 
the instrument requires funding using 
estate tax values without the fairly 
representative limitation and that di- 
rective is followed, the denominator of 
the applicable fraction will not be the 
pecuniary amount, but will presum- 
ably be the date of distribution value 
of the property used to fund the be- 
quest. This spells disaster where an 
applicable fraction of one was intended 
and there is any appreciation to the 
assets before they are used to fund the 
bequest; here the denominator of the 
applicable fraction will be greater than 
the numerator and an inclusion ratio 
greater than zero will result. 


Is Relief Forthcoming? 

As noted above, the proposed regula- 
tions do not provide any transitional 
provisions or other relief for instru- 
ments that have become irrevocable 
since December 24, 1992, but that do 
not incorporate Rev. Proc. 64-19’s fairly 
representative language. Interestingly, 
the preliminary explanation to the pro- 
posed regulations suggests that relief 
is possible when the pecuniary GST 
bequest is satisfied within 15 months 
of the decedent’s death,!! although as 
noted above, the proposed regulations 
themselves provide that this safe har- 
bor only applies with respect to the 
mandatory appreciation requirements 
imposed on preresiduary pecuniary pay- 
ments not payable in kind. 

Assuming the preliminary explana- 
tion is misleading or incorrect, the 
proposed regulations indicate that the 
denominator of the applicable fraction 
is the pecuniary amount only if the 
pecuniary payment “must” be satisfied 
on a “fairly representative” basis. The 
obligatory “must” indicates the lan- 
guage of the instrument or applicable 
state law must impose this require- 
ment on the fiduciary. Unfortunately, 
it is likely that many instruments that 
have become irrevocable since Decem- 
ber 24, 1992, do not incorporate such 
provisions, and current Florida law 
does not mandate such a funding meth- 
odology. 

Protecting Against the Language of 
the Instrument. Certainly a passing 
reference in the legislative history of 
TAMRA, in a footnote no less, is insuf- 
ficient grounds to require that all trust 
instruments satisfy the requirements 
of the proposed regulations. To that 
end, it seems only fair that testamen- 
tary instruments becoming irrevocable 
before December 24, 1992, and during 
some transition period after that date 
should be afforded an express regula- 
tory exemption. Nevertheless, the pre- 
liminary explanation to the proposed 
regulations states that, with certain 
exceptions (none of which apply to 
funding pecuniary GST bequests), the 
proposed effective date for the proposed 
regulations is December 24, 1992. 

Accordingly, trustees under instru- 
ments becoming irrevocable after De- 
cember 24, 1992, that do not provide 
for fairly representative funding of pecu- 
niary GST bequests are forced to make 
a difficult decision. One option is to 
adhere to the requirements of the in- 


strument and fund the pecuniary GST 
bequest using estate tax values, thereby 
risking an audit that would almost 
certainly result in an inclusion ratio 
greater than zero. The other option is 
to seek beneficiary indemnifications 
and then fund using date of distribu- 
tion values!” (thus ensuring a zero 
inclusion ratio), but thereby forfeit any 
potential for leveraging the GST ex- 
emption that might have been avail- 
able had fairly representative funding 
been allowed. It is unlikely that this 
predicament was intended, and a modi- 
fication in the final regulations is 
clearly warranted. 

The preliminary explanation to the 
proposed regulations invites comments 
on the proposed effective date for the 
various provisions in the proposed regu- 
lations, and the comment here is that 
the provisions dealing with the funding 
of pecuniary GST bequests should have 
a later effective date or should be 
afforded some other regulatory relief. 
This is certainly in keeping with Rev. 
Proc. 64-19, which was also released 
as Technical Information Release 553 
on March 19, 1964, wherein the IRS 
provided for special agreements be- 
tween the fiduciary, the surviving 
spouse for whose benefit the marital 
deduction trust was to be created, and 
the IRS for marital deduction bequests 
under instruments dated prior to Octo- 
ber 1, 1964. The agreement contem- 
plated in Rev. Proc. 64-19 required the 
fiduciary and the surviving spouse to 
agree that the assets of the estate, both 
cash and other property, would be 
distributed between the marital deduc- 
tion bequest and the remaining be- 
quests in a manner fairly rep- 
resentative of the appreciation and 
depreciation in the value of the avail- 
able property on the date of distribu- 
tion.!5 Importantly, the IRS pledged 
in Rev. Proc. 64-19 that such an agree- 
ment would not constitute a gift.!4 

A similar scheme could be adopted 
in the pecuniary GST bequest context. 
Here, funding a pecuniary GST be- 
quest could be allowed when the fiduci- 
ary, the beneficiaries of the bequest, 
and the Service agree that the pecu- 
niary GST bequest would be funded in 
a fairly representative manner. In keep- 
ing with Rev. Proc. 64-19, the agree- 
ment could assure a zero inclusion 
ratio, indemnify the fiduciary and the 
beneficiaries against otheradversetrans- 
fer tax consequences resulting from the 


agreement, and allow a partial lever- 
aging of the GST exemption as if the 
instrument had required a fairly 
representative funding. 

Seeking Protection Under Florida 
Law. Rev. Proc. 64-19 also allowed the 
marital deduction when applicable state 
law required pecuniary bequests to be 
funded using a fairly representative 
methodology. Several states already 
have statutes in place to require such 
funding in the marital deduction con- 
text,!5 and Florida should adopt simi- 
lar but retroactive legislation for pecu- 
niary GST bequests if relief is not 
forthcoming in the final regulations. 
The Florida Legislature has adopted 
retroactive protections in other con- 
texts where state law has transfer tax 
implications,!® and its action would be 
equally appropriate in the pecuniary 
GST bequest context. 


Conclusion 

The proposed regulations require prac- 
titioners to consider pecuniary GST 
bequests drafted in the past as well as 
those to be drafted in the future. With 
respect to the latter, practitioners 
should be careful to include Rev. Proc. 
64-19’s fairly representative language 
in the funding provisions of testamen- 
tary instruments that include pecu- 
niary GST bequests. With respect to 
the former, the final regulations should 
provide for agreements between the 
interested parties that allow such a 
funding without GST tax consequences 
or should adopt a regulatory safe har- 
bor similar to that suggested in the 
preliminary explanation to the pro- 
posed regulations, i.e., that satisfying 
the pecuniary GST bequest within 15 
months will allow estate tax values to 
be used. If relief is not forthcoming in 
the final regulations, the Florida Leg- 
islature should respond with a statuto- 
rily imposed fairly representative fund- 
ing of pecuniary GST bequests. 9 


1 If, however, property is added to a 
trust in existence before the addition, the 
inclusion ratio is recomputed. I.R.C. 
§2642(d). 

2 LR.C. §2642(a)(1). 


3 Federal estate or state death taxes 
actually recovered from, and charitable de- 
ductions allowed with respect to trust prop- 
erty are subtracted from the denominator. 
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L.R.C. §2642(b)(2). 

4 T.R.C. §2642(b)(2)(A). 

5 Technical and Miscellaneous Revenue 
Act of 1988, P.L. 100-647, 1988 U.S. Cope 
AND Apmin. News (102 Stat.), 4880. 

6 Prop. Regs. §26.2642-2(b)(3)(ii), 57 Fed. 
Reg. 61366 (1992). 

7 Prop. Regs. §26.2642-2(b)(3)(i), 57 Fed. 
Reg. 61366 (1992). 

8 Prop. Regs. §26.2642-2(b)(4)(ii), 57 Fed. 
Reg. 61366 (1992). 

9 Prop. Regs. §26.2642-2(b)(2)(B), 57 Fed. 
Reg. 61365-61366 (1992). 

10 Prop. Regs. §26.2642-2(b)(2)(i) and (ii), 
57 Fed. Reg. 61365-61366 (1992). 

11 57 Fed. Reg. 61358 (1992). 

12 Funding pecuniary bequests using date 
of distribution values may have income tax 
ramifications. 

13 Rev. Proc. 64-19, 1964-1 C.B. 683-4. 

14 Rev. Proc. 64-19, 1964-1 C.B. 684. 

15 FE g., Tenn. Cope ANN. §30-2-713 (1992); 
Va. Cone Ann. §64.1-74 (1992). 

16 See Fia. Star. §737.402(4)(a) (1993), 
which imposes a statutory ascertainable 
standard on trusts under which the trustee 
is also a beneficiary. 
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ADMINISTRATIVE LAW 


Required Rulemaking Under 
Florida’s APA: An Analysis 
of “Feasible” and “Practicable” 


ulemaking is not a matter 

of agency discretion,” the 

Florida Legislature de- 

creed in 1991 by enacting 
§120.535 into Florida’s Administrative 
Procedure Act.! In so doing, the legisla- 
ture modified a more than decade-old 
judicial exception to required rulemak- 
ing created by McDonald v. Department 
of Banking and Finance, 346 So. 2d 569 
(Fla. lst DCA 1977), and refined by its 
progeny. It allowed agencies the choice 
of either adopting their “incipient” or 
emerging policies as rules, or not adopt- 
ing those policies as rules and 
explicating, supporting, and defending 
such policies with competent, substan- 
tial evidence in the record of a §120.57 
proceeding.? 

The McDonald exception was based 
on the recognition that agency rules 
develop along a continuum “from vague 
standards to definite standards to broad 
principles to rules.”? The McDonald 
court reasoned that agencies would be 
unable to develop their rules along this 
vague-to-definite continuum if they 
could not record and communicate 
emerging policy “without offending Sec- 
tion 120.54."4 Without the possibility 
of developing rules along this contin- 
uum, “public information concerning 
agency purpose would vanish.» Agency 
orders would become “arid unreason- 
ing edicts” if rulemaking was strictly 
required of incipient policy because if 
the agency attempted to explain the 
basis for its decision in a final order, 
the basis would be attacked as an 
invalid rule which would nullify the 
agency’s action.® 

The McDonald court noted that “[slec- 
tion 120.68(12)(b) [now section 120.68(12) 
(c)] recognizes there may be ‘officially 
stated agency policy’ otherwise than 
in ‘an agency rule’”? The McDonald 
court then reasoned that “since all 


F.S. §$120.535 
requires agencies 
to maintain a 
constant vigil 
over their nonrule 
policy statements 
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agency action tends under the APA to 
become either a rule or an order, such 
other ‘officially stated agency policy’ is 
necessarily recorded in agency orders.”8 
Section 120.53(2) requires agencies to 
catalogue these orders by a subject- 
matter index and make them available 
for the public to inspect and copy. 
Thus, the McDonald court concluded 
that the public could inform itself of, 
and rely on, an agency’s incipient pol- 
icy because these catalogued orders 
would form “an ever-expanding library 
of precedents {o which the agency must 
adhere or explain its deviation.” 

To encourage agencies to adopt pol- 
icy as rules, the McDonald court held 
that “[t]lo the extent the agency may 
intend in its final order to rely on or 
refer to emerging policy not recorded 
in rules or discoverable precedents 
... that policy must be established and 
may be challenged by proof” in a 
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§120.57 proceeding.!° By burdening 
agencies with repeatedly explaining 
and proving their emerging nonrule 
policies by conventional methods of 
proof, and by allowing substantially 
affected persons the continual opportu- 
nity to challenge nonrule policy in 
§120.57 proceedings, the McDonald 
court reasoned that agencies would 
adopt policies as rules to relieve them- 
selves of this burden and insulate them- 
selves from this continual challenge.!! 
Additionally, since nonrule policy would 
eventually appear in an agency’s final 
order subject to §120.68 judicial re- 
view, the McDonald court concluded 
that continual judicial review of the 
agency’s nonrule policy basis would 
induce agencies to adopt their policies 
as rules. !2 

However, a 1989 legislative staff 
study indicated that the McDonald 
premise of “an ever-expanding library 
of precedents” available to the public 
was being unmet because most agen- 
cies did not maintain useful subject 
matter indexes, and did not have all 
their agency orders readily available. 
Additionally, scholars and others in 
the area were arguing that the 
McDonald premise of continual judi- 
cial review as an inducement to agency 
rulemaking was also being unmet be- 
cause courts were allowing agencies to 
decide whether to adopt their policies 
by rule instead of examining agency 
nonrule policy to see if it was truly 
incipient.'4 To correct these unmet 
McDonald inducements to rulemaking, 
the legislature enacted §120.535.16.15 


Impact of F.S. §120.535 


Section 120.535(1) provides: “[elach 
agency statement defined as a rule 
under section 120.52(16) shall be 
adopted by the rulemaking procedure 


provided by section 120.54 as soon as 
feasible and practicable.” Section 
120.52(16) defines a rule as: 


[EJach statement of general applicability 
that implements, interprets, or prescribes 
law or policy or describes the organization, 
procedure or practice requirements of an 
agency and includes any form which im- 
poses any requirement or solicits any 
information not specifically required by stat- 
ute or by existing rule. This term also 
includes the amendment or repeal of a rule. 


This definition was not changed with 
the enactment of §120.535.!® Thus, the 
determination of when an agency state- 
ment is a rule because it is generally 
applicable or implements, interprets, 
or prescribes law or policy remains 
unchanged. Similarly, the process for 
determining when an agency’s state- 
ment is a rule because it “purports in 
and of itself to create certain rights and 
adversely affect others”!” or serves “by 
[its] own effect to create rights, or 
require compliance, or otherwise to 
have the direct and consistent effect of 
law”!8 remains unchanged. Agency state- 
ments which are not generally 
applicable due to temporal or geo- 
graphic!9 limitations do not meet the 
definition of a rule and, therefore, are 
not subject to the §120.535 analysis. 
Likewise, agency statements which are 
not generally applicable because they 
apply only to limited individuals or are 
not intended by their own effect to 
create rights or require compliance?° 
are not rules as defined in §120.52(16) 
and are not subject to §120.535. 

What the enactment of §120.535 did 
change is the McDonald incipient pol- 
icy exception to required rulemaking. 
Section 120.535 altered this exception 
by creating a duty to overcome a pre- 
sumption that rulemaking is feasible 
and practicable when a nonrule policy 
is challenged in a §120.535 proceed- 
ing.2! An agency can overcome this 
presumption by proving one of five 
statutory criteria. 


Feasible 


To overcome the presumption that 
rulemaking is feasible, an agency must 
prove that: 

1) The agency has not had sufficient 
time to acquire the knowledge and 
experience reasonably necessary to ad- 
dress a statement by rulemaking; or 

2) Related matters are not suffi- 
ciently resolved to enable the agency 


to address a statement by rulemaking; 
or 

3) The agency is currently using the 
rulemaking procedure expeditiously 
and in good faith to adopt rules which 
address the statement.?? 

The first criterion for overcoming the 
presumption of feasibility seems de- 
signed to address those circumstances 
in which an agency is reacting to a new 
statute, legal precedent, or novel fac- 
tual situation and does not yet have 
the knowledge or experience to address 
the matter by generally applicable 
means. 

For example, the nonrule morato- 
rium the Department of Health and 
Rehabilitative Services (HRS) imposed 
in Balsam v. Department of Health and 
Rehabilitative Services, 452 So.2d 976 
(Fla. lst DCA 1984), might have satis- 
fied this criterion. In Balsam, HRS 
imposed the nonrule moratorium on 
certificate of need applications to allow 
it time to promulgate rules on state- 
wide bed-need methodologies as was 
mandated by recent legislation.2? HRS 
then failed to promulgate these new 


rules, and the Balsam court struck 
down the moratorium as an invalid 
rule.24 However, if HRS had promul- 
gated the new rules, the nonrule 
moratorium might have satisfied this 
first criterion for overcoming the pre- 
sumption of feasibility because HRS 
might have been able to show that it 
did not have sufficient time to acquire 
the knowledge and experience reason- 
ably necessary to develop general 
standards and promulgate rules for the 
new statewide bed-need methodologies. 
Therefore, HRS could have shown that 
it had to impose the nonrule morato- 
rium until it could acquire the 
necessary knowledge and experience. 
Similarly, the nonrule moratorium 
on authorizations for leases of sover- 
eign submerged lands adjacent to 
coastal barrier islands imposed by the 
board of trustees of the Internal Im- 
provement Trust Fund in Board of 
Trustees of the Internal Improvement 
Trust Fund v. Lost Tree Village Corpo- 
ration, 600 So. 2d 1240 (Fla. lst DCA 
1992), might have satisfied this crit- 
erion. The trustees imposed the nonrule 


Objection! 
“A wonderful computer video game 


* ,..challenging and fun... Objection! teaches 
the player to make objections quickly.“ - Kurt Copenhagen, HARVARD LAW RECORD 


“It's addictive and thrilling..." - Steve Irvin, INFO WORLD 
“ educational ... authoritative..." - Mark Rosenbush, LAW OFFICE COMPUTING 
“ ,..cerebral, realistic and intense.” - Jasper Syivester, COMPUTER GAMING WORLD 


* ...fascinating... you'll enjoy this game..." - Dennis Lynch, CHICAGO TRIBUNE 


OBJECTION! is available for Macintosh, and all IBM 
compatibles (Both 3 1/2" and 5 1/4" disks included). 

It includes a professional manual entitled The Rules of 
Evidence for Witness Testimony, by Ashley S. Lipson, 
Esq. (Author of Demonstrative Evidence and 
Documentary Evidence for Matthew Bender, Inc. and 
Law Office Automation for Prentice-Hall). 


CLE-OBJECTION! also includes three hours of audio cassette lecture. Certified by the 
Florida Bar for 12 hours of CLER credit, with 9 hours of CIVIL TRIAL Certification credit, and 
Designation credit in GENERAL PRACTICE (12 hours) or APPELLATE PRACTICE (6 hours). 


To order CLE-OBJECTION! Cail 1-800-832-4980 


or Mail $249.00 (+ $10 Shipping & Handling). (41 9) 531-9764 
For a non-CLE version, send $99.00 (+ $10 S&H) to: FAX: (41 9) 531-0362 


jae Suite B-2 


2735 North Holland-Sylivania Rd. 
THE FLORIDA BAR JOURNAL/JULY/AUGUST 1993 63 


INC. Toledo, OH 43615-1844 


| 
| 


moratorium in response to an applica- 
tion for a sovereign submerged land 
lease for a private docking facility on 
the coastal island of Atsena Otie Key 
which might have adversely impacted 
natural resources. This application pre- 
sented a novel factual problem for 
which the trustees had no clear policy 
to evaluate. The trustees needed time 
to develop a “coastal island policy” that 
would consist of “comprehensive guide- 
lines to consider current levels of 
development, existing land authoriza- 
tions, and impacts on submerged 
resources.”25 

The Lost Tree nonrule moratorium 
might satisfy the first criterion for 
overcoming the presumption of feasi- 
bility because the trustees lacked a 
clear policy to evaluate the novel Atsena 
Otie Key sovereign submerged land 
lease application problem. The trustees 
needed sufficient time to acquire the 
experience and knowledge reasonably 
necessary to address the problem by 
rulemaking. It would not have been 
feasible for the trustees to promulgate 
a rule on leases of sovereign sub- 
merged lands adjacent to coastal barrier 
islands because they had not gained 
enough knowledge or experience to 
address this problem by generally ap- 
plicable standards. 

The nonrule sanctions policy imposed 
by the Administration Commission in 
Florida League of Cities v. Administra- 
tion Commission, 586 So. 2d 397 (Fla. 
lst DCA 1991), might also have satis- 
fied this first nonfeasibility criterion. 
In Florida League, the commission was 
presented with the novel problem of 
sanctioning municipalities for their late 
submittals of comprehensive plans re- 
quired by the Growth Management 
Act.26 The resolution of this problem 
required interpretation of the Growth 
Management Act.?7 

Initially, the commission could not 
agree on how to impose the sanctions 
and, therefore, directed its staff to 
formulate a policy for the imposition 
of sanctions.2® Once staff developed a 
policy, the commission implemented 
the policy and imposed it on the muni- 
cipalities without adopting the policy 
by the rulemaking procedure.?9 

The sanctions policy might have 
satisfied the first criterion for overcom- 
ing the feasibility presumption because 
the commission was facing the novel 
problem of imposing sanctions for un- 
timely comprehensive plan submittals, 
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The commission 
may not have had 
sufficient time to 

acquire the 
knowledge and 

experience 

reasonably 

necessary to 

address the 
sanctions policy 
by rulemaking 


and the commission had to interpret 
the relatively new Growth Manage- 
ment Act to resolve this problem. Thus, 
the commission may not have had 
sufficient time to acquire the knowl- 
edge and experience reasonably 
necessary to address the sanctions pol- 
icy by rulemaking. 

The second criterion for overcoming 
the presumption of feasibility, that 
“related matters are not sufficiently 
resolved to enable the agency to ad- 
dress a statement by rulemaking,” 
seems designed to address situations 
in which something other than lack of 
agency knowledge or experience pre- 
vents the agency from adopting a 
statement as a rule. “Related matters” 
might consist of new technology or 
methodology, pending legislation, or 
pending litigation. For example, the 
Department of Natural Resources’ use 
of a nonrule “beach-dune system” de- 
finition to establish the coastal con- 
struction control line in Island Harbor 
v. Department of Natural Resources, 
495 So. 2d 209 (Fla. Ist DCA 1986), 
might satisfy this second criterion. 

In Island Harbor, DNR proposed 
certain rule revisions to reestablish the 
coastal construction control line in Char- 
lotte County pursuant to statutory 
mandate. In reestablishing the coastal 
construction control line, DNR em- 
ployed a newly developed erosion 
computer model and new scientific meth- 
odology to identify those portions of the 
coast that might be affected by a three- 
foot storm surge wave. In employing 
this computer model and new scientific 
methodology, DNR developed a non- 
rule definition of the statutory term 


“beach-dune system.”30 

Although DNR in Island Harbor had 
sufficient knowledge and experience 
in establishing coastal construction con- 
trol lines to do so by rule, the employ- 
ment of the new computer model ani 
new scientific methodology were mat- 
ters related to the use of the nonrule 
“beach-dune system” definition. The 
new computer model and scientific meth- 
odology may not have been sufficiently 
resolved to enable DNR to address the 
“beach-dune system” definition by rule- 
making. Thus, DNR might have 
satisfied the second criterion for over- 
coming the feasibility presumption for 
the “beach-dune system” definition pol- 
icy. 

The third criterion for overcoming 
the presumption of feasibility, that 
“the agency is currently using the rule- 
making procedure expeditiously and 
in good faith to adopt rules which 
address the statement,” is self- 
explanatory. Under the 1992 amend- 
ments to Ch. 120, an agency could 
overcome the presumption of rule feasi- 
bility using this criterion by showing 
that it provided notice of rule develop- 
ment as allowed by §120.54(1)(c), and 
is proceeding in good faith toward the 
publication and adoption of the pro- 
posed rule. The notice of rule 
development allowed by §120.54(1)(c) 
expands what is considered the “rule- 
making procedure” to a point earlier 
than publication of the proposed rule 
by providing an additional procedure 
of which the agency may avail itself. 
If an agency elects not to provide a 
notice of rule development, the agency 
may only be able to overcome the 
presumption of feasibility using this 
criterion if it has published notice of its 
intent to adopt the nonrule policy as a 
rule,?! and is proceeding toward adop- 
tion of the rule. 


Practicable 


To overcome the presumption that 
rulemaking is practicable, an agency 
must prove that: 

1) Detail or precision in the estab- 
lishment of principles, criteria, or 
standards for agency decisions is not 
reasonable under the circumstances; or 

2) The particular questions ad- 
dressed are of such a narrow scope 
that more specific resolution of the 
matter is impracticable outside an ad- 
judication to determine the substantial 
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interests of a party based on individual 
circumstances.32 

The criteria for overcoming the pre- 
sumption of rulemaking practicability 
are similar to the statutory definition 
of a rule. If the matter addressed by 
an agency’s statement cannot reason- 
ably be defined by sufficient detail or 
precision to allow the agency to estab- 
lish principles, criteria, or standards 
for its decisions, then the statement 
cannot be a rule because if a matter 
has no common principles, criteria, or 
standards, it cannot be applied gener- 
ally. Likewise, if the questions the 
agency’s statement addresses are of 
such a narrow scope that more specific 
resolution of the matter is impractica- 
ble outside an adjudication to determine 
the substantial interest of a party 
based on individual circumstances, then 
the statement is not a rule because a 
matter not practicably susceptible to 
resolution by general standards cannot 
be generally applied. Thus, if an agency 
can overcome the presumption that 
adoption of a statement as a rule is 
practicable using these two statutory 
criteria, then the statement probably 
does not meet the statutory definition 
of a rule. 

The criteria for overcoming the pre- 
sumption of practicability will be 
difficult to satisfy for nonrule policy 
applied in licensee disciplinary pro- 
ceedings. A nonrule policy, the violation 
of which will trigger licensee discipli- 
nary proceedings, in most instances 
will be a policy for which the detail and 
precision needed to establish general 
standards is reasonable, or for which 
the particular questions addressed are 
of a general scope such that resolving 
the matter outside adjudication is prac- 
tical, because licensee disciplinary 
proceedings involve an agency’s deci- 
sion to enforce its policy against an 
individual. In making that decision, 
the agency will necessarily have deter- 
mined that it wishes to generally 
proscribe some objectionable conduct. 
Thus, in most instances, the agency 
will have established sufficient detail 
and precision to address its policy by 
rulemaking because, in determining 
the objectionable conduct to be pro- 
scribed, the agency will have had to 
consider and resolve the details needed 
to make that determination. 

For example, in Anheuser-Busch v. 
Dept. of Business Regulation, 393 So. 
2d 1177 (Fla. 1st DCA 1981), the 


Department of Business Regulation, 
Division of Alcoholic Beverages and 
Tobacco, brought a license disciplinary 
proceeding against Anheuser-Busch to 
enforce a nonrule policy against bar 
spending which was an established 
industry-wide practice in which a 
representative of an alcoholic manufac- 
turer or wholesaler purchased drinks 
for consumers on a retail licensee’s 
premises.*3 The department in 
Anheuser-Busch would have been un- 
able to overcome the presumption of 
rulemaking practicability for this non- 
rule policy using the statutory criteria 
because the department, in banning a 
well-known industry practice, had de- 
termined clearly and unambiguously 
what it wished to generally proscribe. 
By that determination, the department 
had reasonable detail and precision to 
address the policy by rule, and resolu- 
tion of the policy outside adjudication 
was practicable. 

F.S. §120.535 requires agencies to 
maintain a constant vigil over their 
nonrule policy statements keeping in 
mind the criteria which must be met 
to overcome the presumptions of feasi- 
bility and practicability. To some ex- 
tent, §120.535 may result in agency 
orders which are “arid unreasoning 
edicts,’ as the McDonald court warned, 
because agencies may avoid explaining 
the policy basis for their decisions out 
of fear of a §120.535 challenge. More 
probably, §120.535, combined with the 
1992 rulemaking procedure streamlin- 
ing amendments to Florida’s APA, will 
result in increased rulemaking activity 
that will provide the public with a 
clearer understanding of agency policy 
and provide for greater legislative over- 
sight of agency lawmaking.J 

'Fia. Star. §120.5385 became effective 
on March 1, 1992. 1991 Fla. Laws 191. For 
an excellent discussion of the legislative 
history behind the adoption of §120.535, see 
Dore, Florida Limits Policy Development 
Through Administrative Adjudication and 
Requires Indexing and Availability of Agency 
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ENVIRONMENTAL & LAND USE LAW 


ven experienced environ- 
mental lawyers may over- 
look insurance issues when 
an environmental claim is 
made against a client. When a client 
calls because it has just received a 
“PRP”! letter or been served with a 
summons and complaint in a govern- 
mental or private action, the dispute 
presents significant factual and legal 
environmental issues. Counsel should 
also investigate and analyze the insur- 
ance issues as quickly as possible.” 
The client may be facing a substan- 
tial exposure, both in defense costs and 
in damages. The client’s insurance may 
hold the only hope of funding these 
expenses from a source other than the 
client’s own funds. To protect that 
possibility the client needs to act 
quickly and thoughtfully. 


Looking for Policies 

First, identify all insurance policies 
that might apply to the claim. Do not 
limit the inquiry to the policy year in 
which the claim is made. To the con- 
trary, the older the coverage that 
may apply, the better, as discussed be- 
low. Depending on the theory the 
court adopts on which policies are 
“triggered” by an environmental loss, 
the insured may have a variety of years 
of coverage available to respond to the 
claim. 

Survey all possible years of coverage 
which might apply to a loss. Applicable 
coverage is also not necessarily limited 
to policies in effect while the alleged 
disposal occurred. The standard 
comprehensive general liability (CGL) 
insurance policy covers damages to 
tangible property which occur during 
the policy period, regardless of when 
the “occurrence,” or act which caused 
the damage, occurred. 

Many companies did not appreciate 


Running for Cover: 
Environmental Insurance Coverage Issues 


When facing a 
substantial 
exposure, the client’s 
insurance may hold 
the only hope of 
funding these 
expenses from a 
source other than 
the client’s own 


funds 


by Raymond T. Elligett, Jr., 
and Charles P. Schropp 


that old insurance policies had value 
beyond the policy period and may have 
disposed of those policies. Coverage 
counsel in an environmental case must 
ensure that no insurance files are 
purged of policies or other documents 
which might yield clues as to old 
coverage. 

If complete policies for all applicable 
years are not available, the investiga- 
tor can pursue many means of locating 
evidence of coverage. These include 
interviewing the risk manager, deter- 
mining the insurance agent(s) for the 
relevant time period, and reviewing 
company records, including financial 
records, for correspondence, checks, or 
other documents which might reflect 
insurance.? 

Even if counsel obtains only the 
names of the insurers, counsel can 
then request those companies search 
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their records for copies of the policies 
or other evidence of coverage. While 
insurers’ record retention policies vary, 
such requests can turn up policies.4 

There are a number of other tech- 
niques experienced coverage counsel 
can employ to locate coverage, and the 
client can also consider retaining a 
consulting firm that specializes in track- 
ing down lost policies.5 Even without 
the actual policy, coverage counsel may 
be able to establish the terms of cover- 
age through secondary evidence.® 


Placing Carriers on Notice 

As soon as the insurers are identi- 
fied, the insured or its counsel must 
place them on notice. Standard CGL 
policies require the insured to place the 
carrier on notice of the occurrence “as 
soon as practicable,” and on notice of 
a suit “immediately.” 

Frequently in environmental litiga- 
tion, the insured’s first notice of the 
occurrence will be at the same time it 
learns of the suit. The insured or 
coverage counsel should send notice to 
each insurer whose coverage might 
respond to the claim as soon as the 
insurer is identified.” 

Pending locating the insurers and (if 
the client is so fortunate) their agree- 
ing to provide a defense, the insured 
needs to adequately defend the under- 
lying case. This will help avoid conten- 
tions that the insurer suffered preju- 
dice if it claims notice was late. 

In some jurisdictions like Florida, 
late notice raises a presumption of 
prejudice which the insured has the 
burden to disprove. Other jurisdic- 
tions place the burden on the insurer 
to show prejudice. A few have an 
irrebuttable presumption of prejudice, 
or treat notice as a condition precedent 
to coverage. 

Even if the insurer does claim a late 


or inadequate notice, it may waive that 
defense by not raising it in a timely 
manner.!! Notice is but one of several 
issues that highlight the importance 
of choice of law in environmental insur- 
ance litigation. 

Once the insurers are placed on 
notice, the insured can anticipate re- 


ceiving requests for information on the 


site and the claim. The insured, through 
counsel, should respond promptly to 
reasonable requests to preclude asser- 
tions that the insured did not cooper- 
ate. If there are separate coverage and 
defense counsel, they should coordi- 
nate on responding to requests for 
environmental information. 


Choice of Law 

Choice of law issues have particular 
importance to coverage issues relating 
to environmental litigation, both be- 
cause of the disagreements among ju- 
risdictions on many issues of policy 
interpretation and also because many 
of the policyholders involved in envi- 
ronmental actions have activities in 
more than one jurisdiction which may 
subject them to potential liability and 
the need for insurance coverage. 

Different jurisdictions also disagree 
on the appropriate test to determine 
the choice of law applicable to an 
insurance coverage dispute brought in 
its courts. These tests include: 

1) The “lex loci contractus” test: This 
is the traditional test espoused in the 
First Restatement of Conflict of Laws, 
and is still followed in some jurisdic- 
tions. Under this approach, all issues 
relating to an insurance coverage dis- 
pute, just like any other contract suit, 
are determined by the law of the “place 
of contracting.”!2 

Generally, the place of contracting 
is construed as the state in which the 
contract is executed or delivered, or the 
last act necessary to make the contract 
binding occur. If the contract is to be 
performed principally in another 
jurisdiction, or the insured risk is 
principally located there, many lex loci 
contractus jurisdictions will look to 
that state as the place of contract 
performance.!3 

2) The “significant relationship” test: 
This is the more modern view espoused 
by §§186-188 of the Second Resiate- 
ment of Conflict of Laws. Under this 
test, the court applies the law of the 
state having the “most significant rela- 
tionship” to the litigation. 
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Among the factors considered in mak- 
ing this determination are the place of 
contracting; the place of negotiation of 
the contract; the place of performance; 
the location of the subject matter of the 
contract; and the domicile, residence, 
nationality, place of incorporation, and 
place of business of the parties. 

The principal strength of the Second 
Restatement’s approach may also be 
considered its weakness, depending on 
one’s point of view. The place of con- 
tracting is now merely a factor to be 
considered; therefore, the most signifi- 
cant relationship test allows flexibility 
in situations in which mechanical ap- 
plication of a particular state’s law 
might be inappropriate or unjust. The 
approach promotes nonuniformity, be- 
cause different courts presented with 
the same factual scenario can differ as 
to what relationships and interests are 
the “most significant.” 

3) The “state interest analysis” (or 
“governmental interest”) test: This test 
is similar to the most significant rela- 
tionship test in that it involves the 
balancing of competing factors, but 
differs in that the focus of the analysis 
is upon the nature and weight of the 
competing governmental interests in 
resolution of the particular issue, rather 
than the more generalized interest in 
the resolution of the dispute as a 
whole. !4 

In Florida the choice of law issue is 
somewhat unsettled. Florida has long 
followed the traditional “lex loci con- 
tractus” test.!5 In Sturiano v. Brooks, 
523 So. 2d 1126 (Fla. 1988), the court 
reaffirmed the “lex loci contractus” 
doctrine in insurance coverage actions, 
but explicitly limited its holding to 
automobile liability policies. 

When the 11th Circuit was required 
to predict what law Florida would 
apply in a nonautomobile situation, it 
noted the result the Florida Supreme 
Court would reach was not clear. The 
11th Circuit predicted Florida would 
apply Florida law to an umbrella liabil- 
ity policy which covered risks associ- 
ated with real property in Florida, even 
though the policy was issued in Califor- 
nia through a California broker, and 
the insured had its principal office in 
California.!® 

Even in states which tend to follow 
a mechanical approach such as “lex 
loci contractus,” there is frequently a 
judicially created exception for circum- 
stances in which the application of a 


particular jurisdiction’s law would 
either offend the paramount interests 
of the forum state,!? or where the 
application of a particular law is neces- 
sary to vindicate a strong policy or 
interest of the state with the more 
significant relationship to a particular 
issue. !8 

The insured may not want to bring 
its coverage suit in the same location 
as the underlying environmental dis- 
pute, or there may be several environ- 
mental sites. The insured may perceive 
that one state’s coverage law may be 
more favorable than another’s,!9 or it 
may believe there are advantages to 
litigating coverage in its home arena. 

The insurer may seek a change of 
venue based on alleged convenience or 
the alleged interest of the site state in 
the coverage determination.2° 


Major Coverage Issues 

A thorough review of the numerous 
environmental coverage issues is be- 
yond the scope of this article, but the 
following is an overview of frequent 
defenses raised by the insurers. 

The 1973 ISO?! standard form CGL 
policy insuring agreement provides: 


The company will pay on behalf of the 
insured all sums which the insured shall 
become legally obligated to pay as damages 
because of property damage or bodily injury 
to which this insurance applies caused by 
an occurrence, and the company shall have 
the right and duty to defend any suit 
against the insured seeking damages on 
account of such property damage or bodily 
injury even if any of the allegations of 
the suit are groundless, false or fraudu- 


Caselaw conflicts as to whether an 
administrative action against the in- 
sured is a suit which the insurer is 
obligated to defend.22 There is also a 
dispute over whether the insurer’s duty 
to defend the insured is triggered by a 
letter from the Environmental Protec- 
tion Agency to the insured notifying it 
that it is a potentially responsible 
party (PRP) for a particular site. 

Insurers and insureds also clash 
over whether the insured is being sued 
for covered “damages” when the under- 
lying suit seeks relief under CERCLA 
or similar statutes, or whether those 
are claims for equitable relief (e.g., 
injunctive relief or restitution).24 There 
is no definitive Florida appellate law 
on the issue and the Florida federal 
decisions are in conflict.25 


Insurers often deny the environ- 
mental claim constitutes an occurrence. 
The 1973 ISO CGL defines “occur- 
rence” as: “An accident, including con- 
tinuous or repeated exposure to condi- 
tions, which result in bodily injury or 
property damage neither expected nor 
intended from the standpoint of the 
insured.” 

The definition focuses on whether 
the damage was intended, and not 
whether the act which caused the 
damage was an intentional act. The 
dispute usually centers on whether the 
insured expected or intended the re- 
sulting environmental damage from its 
activities.?6 

There can also be disputes over the 
number of occurrences,2’? and whether 
there is property damage as defined in 
the policy.28 

Courts have adopted several theories 
on which years of coverage apply to, 
or are triggered by, an environmental 
claim. Keep in mind that, under the 
typical CGL, coverage is triggered by 
the existence of bodily injury or prop- 
erty damage during the policy period, 
not by the event or occurrence which 
gives rise to the injury or damage.?9 

Thus, depending on the approach the 
court follows, if damage occurs during 
more than one policy period, multiple 
policies may be implicated in the loss.#° 
Trigger is another hotly contested en- 
vironmental coverage issue, for which 
there are several theories.*! 

Perhaps the most controversial is- 
sue, with the most significant split in 
authority, has been the interpretation 
of the “sudden and accidental” excep- 
tion to the pollution exclusion.*? 


The Pollution Exclusion 

The 1966 standard CGL policy did 
not contain an exclusion for pollution 
(indeed, as discussed below, the insur- 
ers contemplated they would cover 
many pollution damages). 

The pollution exclusion was first 
introduced as an endorsement to the 
CGL in 1970; it became a part of the 
standard ISO CGL policy form in 
1973.33 

The principal issues regarding the 
pollution exclusion arise from the ex- 
ception to the exclusion, namely the 
provision that the exclusion does not 
apply if the release of pollutants is 
“sudden and accidental.” Courts are 
split over whether the language is 
unambiguous and requires an abrupt 


discharge;?4 whether the language is 
merely a restatement of the “neither 
expected nor intended” language of the 
occurrence definition, thus focusing on 
whether the damage was expected or 
intended;**° or whether it means the 
discharge must be unexpected.%6 

ISO substantially revised its stan- 
dard pollution exclusion in 1985. The 
1985 form expands the exclusion for 
damages caused by pollutants and 
waste, and is commonly referred to as 
the absolute pollution exclusion.’ Even 
so, several cases have held it is not 
absolute, focusing on whether the 
material which caused the damage was 
a pollutant and holding the discharge 
must be into the environment.*8 


Timing Is Everything; 
Lessons Are Important 

The foregoing demonstrates the im- 
portance of which state’s law applies, 
and the importance of which policies 
the insured can call upon to respond 
to a claim. The older policies will likely 
not have pollution exclusions. The older 
the time period, the more understand- 
able it is that insureds did not 
intend damages from their disposal 
practices.39 

The insured has the benefit of the 
well-established principle that courts 
construe ambiguous language in the 
insured’s favor. Even so, coverage coun- 
sel should not overlook the value of the 
insurers’ explanatory documents and 
the drafting history of the policy lan- 
guage on which the insurer attempts 
to exclude coverage.*° 

Several courts have relied on the 
representations of the insurers with 
respect to the intent of the sudden and 
accidental pollution exclusion.*! If the 
insured has applicable coverage 
predating that exclusion, coverage coun- 
sel may be able to obtain helpful 
drafting history indicating the insurers 
anticipated covering unintended 
damages from even routine pollu- 
tion.42 

In some jurisdictions, the fact that 
different insurers take different posi- 
tions on coverage issues can demon- 
strate ambiguity.4? Similarly, in some 
jurisdictions, varying court interpreta- 
tions of a policy provision show that 
the provision is ambiguous.*4 

An environmental claim against a 
client presents a panoply of insurance 
coverage issues. Counsel defending the 
underlying environmental case may 
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not have expertise in identifying and 
addressing the coverage issues, so that 
it may be more cost efficient to associ- 
ate separate coverage counsel.*® De- 
fense counsel may also prefer to have 
separate counsel address these cover- 
age issues, thereby maximizing the 
likelihood that an insurer who does 
offer to provide a defense will retain 
the current defense counsel. In any 
event, counsel must ensure someone 
addresses these issues promptly, so 
that the client may evaluate its insur- 
ance options before they are dimin- 
ished or extinguished by the passage 
of time or events in the environmental 
litigation. 


'A “potentially responsible party”; see 
discussion below. 

? While the insurance issues are nor- 
mally most important to environmental 
defense counsel, plaintiffs’ attorneys draft- 
ing complaints in environmental cases may 
want to consider if they are making a 
potential source of recovery more unlikely 
because they have pled away potential 
insurance coverage (for example, by plead- 
ing intentionally caused damages; see dis- 
cussion below). 

3The person examining files does not 
necessarily have to be coverage counsel. If 
the client wants an employee to conduct the 
search, it must be someone who is capable 
and who appreciates the importance of the 
search. As discussed herein, there are a 
number of potentially helpful documents 
which could be overlooked. 

4 Insurers generally recognize they owe 
a duty to their insureds to conduct a diligent 
search for evidence of coverage. 

5 For example, the Insurance Archeologi- 
cal Group (IAG, not to be confused with the 
AIG insurance group) of New York. 

6 For example, secondary evidence may 
show the coverage limits and policy period. 
If coverage counsel is armed with the policy 
number, that may be enough to identify the 
carrier’s “standard” policy jacket which con- 
tains the terms and conditions of coverage. 

* The notice should include a copy of the 
complaint (or PRP letter) and any response 
by the client. It should offer to provide the 
insurer with other information it may re- 
quire. 

8 Bankers Insurance Company v. Macias, 
475 So. 2d 1216 (Fla. 1985). 

9E.g., Oritani Savings & Loan Associa- 
tion v. Fidelity & Deposit Company of 
Maryland, 744 F. Supp. 1311 (D. N.J. 1990). 

10F.g., North River Insurance Co. v. 
Johnson, 757 S.W. 2d 334 (Tenn. App. 1988). 

11 For example, in addition to a waiver 
argument based on general insurance prin- 
ciples, the insurer’s failure to timely raise 
the alleged failure to comply with a policy 
condition should waive that defense under 
Florida's claims administration statute, 
Star. §627.426(2) (1991). 

12 See, e.g., Fried v. North River Insurance 
Company, 710 F.2d 1022 (4th Cir. 1983). 


13 See, e.g., Gillen v. United Services Auto- 
mobile Association, 300 So. 2d 3 (Fla. 1974). 

14 See, e.g., General Metalcraft, Inc. v. 
Liberty Mutual Insurance Company, 796 F. 
Supp. 794 (D. N.J. 1992). Under this test 
the law of different jurisdictions may apply 
to different issues or claims arising in the 
same litigation and even from the same 
contractual relationship. See Keene Corp. v. 
Insurance Company of North America, 597 
F. Supp. 934 (D. D.C. 1984). 

15 New Jersey Manufacturers Insurance 
Company v. Robertazzi, 473 So. 2d 235 (Fla. 
4th D.C.A. 1985), rev. denied, 484 So. 2d 9 
(Fla. 1986). 

16 Shapiro v. Associated International In- 
surance Company, 899 F.2d 1116 (11th Cir. 
1990). 

17 Gillen v. United Services Automobile 
Association, 300 So. 2d 3 (Fla. 1974). 

18 Adams v. Brennan, 500 So. 2u 236 (Fla. 
3d D.C.A. 1986). 

19 Even if one thought each forum would 
resolve the choice of law decisions identi- 
cally, a forum state may be more inclined 
to apply its own law to coverage questions 
which are open in the state whose law 
applies to the dispute. 

20 See Resorts International, Inc. v. Lib- 
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erty Mutual Insurance Company, 813 F. 
Supp. 289 (D. N.J. 1992), in which the court 
rejected an insurer’s attempt to move the 
coverage action to the site state of Florida, 
largely on the basis that the site state did 
not have the same interest it would if there 
were still underlying litigation regarding 
site cleanup. 

21TSO is the Insurance Services Office, 
an organization which facilitates the draft- 
ing of standard form insurance policies. 

22 See A.Y. McDonald Indus. v. Insurance 
Co. of N. Am., 475 N.W. 2d 607 (Iowa 1991); 
Ray Industries, Inc. v. Liberty Mutual Insur- 
ance Co., 974 F.2d 754 (6th Cir. 1992). 

23 See Ray Industries, Inc. v. Liberty Mu- 
tual Insurance Co., 974 F.2d 754 (6th Cir. 
1992); C.D. Spangler Construction Co. v. 
Industrial Crank Shaft & Engineering Co., 
326 N.C. 133, 388 S.E. 2d 557 (1990). 

24 Compare Maryland Casualty Company 
v. Armco, Inc., 822 F.2d 1348 (4th Cir. 
1987), cert. denied, 108 S. Ct. 703 (1988), 
and Continental Insurance Companies v. 
Northeastern Pharmaceutical and Chemical 
Company, Inc., 842 F.2d 977 (8th Cir. 1988) 
(en banc), cert. denied, 102 L. Ed. 2d 43 
(1988), with Minnesota Mining and Manu- 
facturing Co. v. Travelers Indemnity Co., 
475 N.W. 2d 175 (Minn. 1990); Boeing Co. 
v. Aetna Casualty & Surety Co., 113 Wash. 
2d 869, 784 P. 2d 507 (1990). 

25 Hayes v. Maryland Casualty Co., 688 
F. Supp. 1513 (N.D. Fla. 1988), followed the 
federal decisions giving “damages” a narrow 
technical definition. More recently, Hudson 
Insurance Company v. Double D Manage- 
ment Company, Inc., 768 F. Supp. 1542, 
1546 (M.D. Fla. 1991), held cleanup costs 
were damages, following what it described 
as the nearly unanimous state court appel- 
late decisions. 

26 See Pepper’s Steel & Alloys, Inc. v. 
United States Fidelity & Guaranty Com- 
pany, 668 F. Supp. 1541 (S.D. Fla. 1987). 

27 Compare Southern International Corp. 
v. Poly-Urethane Industries, Inc., 353 So. 
2d 646 (Fla. 3d D.C.A. 1977) (negligent 
application of polyurethane sealant to sev- 
eral different roofs pursuant to a single 
contract constitutes one occurrence), with 
American Indemnity Company v. McQuaig, 
435 So. 2d 414 (Fla. 5th D.C.A. 1983) (each 
of three shotgun blasts was an occurrence). 

28 Compare Mraz v. Canadian Universal 
Insurance Co., Ltd., 804 F.2d 1325 (4th Cir. 
1986) (cleanup and response costs are eco- 
nomic losses rather than property damage), 
with New Castle County v. Hartford Acci- 
dent & Indemnity Co., 933 F.2d 1162, 1191 
n.57 (3d Cir. 1991) (disagreeing with Mraz 
v. Canadian Universal Insurance Co., Ltd., 
804 F.2d 1325 (4th Cir. 1986)). 

29 E.g., Trizec Properties, Inc. v. Biltmore 
Construction Co., 767 F.2d 810 (11th Cir. 
1985). 

30 See Hatco Corporation v. W.R. Grace & 
Co.-Conn., 801 F. Supp. 1334, 1345 (D. N.J. 
1992). 

31Compare New Castle County v. 
Continental Casualty Co., 725 F. Supp. 800 
(D. Del. 1989), aff'd in part, rev'd in part, 
New Castle County v. Hartford Accident & 
Indemnity Co., 933 F.2d 1162 (3d Cir. 1991) 
(continuous trigger); Mraz v. Canadian Uni- 
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versal Insurance Co., Ltd., 804 F.2d 1325 
(4th Cir. 1986) (manifestation of damage); 
Industrial Steel Container Co. v. Fireman’s 
Fund Ins. Co., 399 N.W. 2d 156 (Minn. 
1987) (injury “in fact”). 

32 Other exclusions which insurers may 
assert include the “owned property” and 
“alienated premises” exclusions. 

33“This insurance does not apply . . . to 
bodily injury or property damage arising 
out of the discharge, dispersal, release, or 
escape of smoke, vapors, soot, fumes, acids, 
alkalis, toxic chemicals, liquids or gases, 
waste materials or other irritants, contami- 
nants or pollutants into or upon land, the 
atmosphere or any water course or body of 
water; but this exclusion does not apply if 
such discharge, dispersal, release or escape 
is sudden and accidental.” Not every insurer 
used this language. For example, The Trav- 
elers used its own exclusion. See Travelers 
Indemnity Co. v. Dingwell, 414 A.2d 220 
(Me. 1980). 

34 United States Fidelity & Guaranty Co. 
v. Starfire Coals, Inc., 856 F.2d 31 (6th Cir. 
1988). 

35 Claussen v. Aetna Casualty & Surety 
Co., 259 Ga. 333, 380 S.E. 2d 686 (1989). 

36 E.g., Claussen v. Aetna Casualty & 
Surety Co., 259 Ga. 333, 380 S.E. 2d 686, 
688 (1989). 

37 This is sometimes referred to as the 
1986 version. ISO further revised the exclu- 
sion in 1988. 

38 E.g., West American Insurance Co. v. 
Tufco Flooring East, Inc., 104 N.C. App. 
312, 409 S.E. 2d 692 (1991) (exclusion did 
not apply to damage to chicken parts from 
styrene used by floor resurfacer). 

39 See, e.g., New Castle County v. Hartford 
Accident and Indemnity Company, 933 F.2d 
1162, 1167 (3d Cir. 1991) (“Little was 
known in 1968 about the environmental 
danger posed by sanitary landfills.”). 

4° Jurisdictions also differ on the ability 
of insureds to obtain this information from 
the insurers through discovery. A separate 
issue is whether the insurer can attempt to 
vary the unambiguous terms of the policy 
it issued through extrinsic evidence. Florida 
law holds this is not permissible. See, e.g., 
Garcia v. Queen, Ltd., 487 F.2d 625 (5th 
Cir. 1973). 

41 See, e.g., Joy Technologies v. Liberty 
Mutual Insurance Company, 421 S.E. 2d 
493, 499 (W. Vir. 1992); Just v. Land 
Reclamation, Ltd., 155 Wis. 2d 737, 456 
N.W. 2d 570 (1990). 

42 See the discussions in the cases cited 
in the preceding footnote. 

43 For example, disputes are common with 
respect to the different trigger theories. See, 
e.g., Montrose Chemical Corporation of Cali- 
fornia v. Admiral Insurance Company, 5 
Cal. Rptr. 358, 363 (Cal. App. 2d Dist. 
1992), appeal pending. 

44 Dimmitt Chevrolet, Inc. v. Southeastern 
Fidelity Insurance Corporation, 17 Fla. 
L.Weekly 579A (Fla. 1992). 

45 Simply the cost of seeking and review- 
ing drafting history documents can be sub- 
stantial, and counsel who are already fa- 
miliar with those documents can bring a 
substantial savings to the coverage litiga- 
tion. 
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he proposition that a party 
is entitled to child support 
retroactive to the date of 
petition in dissolution of mar- 
riage actions and to dates preceding 
the petition in paternity actions, has 
caused substantial controversy among 
our courts. The uncertainty surround- 
ing retroactive child support! has 
recently developed into an express con- 
flict between the First District and the 
Fifth District as to 1) whether such a 
right exists at all; 2) if so, to whom the 
right belongs—the child, the custo- 
dian, or a third party obligee; and 3) 
the degree of proof necessary to deter- 
mine the parent’s retroactive liability.? 
This article will provide a brief case 
history on the issue of retroactive child 
support in both paternity and dissolu- 
tion of marriage actions in Florida,? 
analyze the conflict between the Fifth 
and First districts, and offer proposals 
for resolution of the controversy. 


History Prior to Conflict 

Although each of the five district 
courts has addressed the issue of retro- 
active child support and has allowed 
such awards, the proposition did not 
begin on firm authority. In the first 
case to address the issue of an award 
preceding the date of petition, Warren 
v. Warren, 306 So. 2d 197 (Fla. 1st 
DCA 1974), the First District stated 
that such an award “does not comport 
with our understanding of the law of 
Florida and no other statutory nor case 
authority has been called to our atten- 
tion, nor has independent research 
revealed any.” The court went so far 
as to criticize a prior Third District 
decision, Weinstein v. Weinstein, 148 
So. 2d 737 (Fla. 3d DCA 1963), for 
allowing an award that predated the 
final judgment but apparently did not 
predate the initial petition. 
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In the cases following Warren, the 
courts have resorted to various forms 
of judicial ingenuity in an effort to 
justify the award of retroactive child 
support. The first example was in 
McQueen v. Stratton, 389 So. 2d 1190 
(Fla. 2d DCA 1980), a paternity case 
in which the Second District cited F.S. 
§742.041 (repealed October 1986) as 
authority for a retroactive award of 
$40,300. Other than a bare citing of 
the statute, the court provided no analy- 
sis. The statute, however, had only 
provided guidelines for award amounts 
at various stages of the child’s life from 
birth to the age of 18; it allowed 
discretion in the amount of the award 
but said nothing of the retroactive 
application of the award. Moreover, 
despite the statute’s repeal in 1986, 
courts continue to cite McQueen as 
authority for the award.* Other courts 
have simply declined to cite authority 
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for a retroactive award while allowing 
it nonetheless,® such as in Wright v. 
Wright, 411 So. 2d 1334 (Fla 4th DCA 
1982), the only dissolution of marriage 
case to allow such an award.® 

Over time, these earlier cases them- 
selves became cited as authority, 
despite their questionable beginnings,’ 
but no case discussed whether the 
criteria for determining a retroactive 
award should be distinct from the 
criteria for a prospective award. The 
only cases to address the standard of 
proof at all stated simply that the 
criteria for child support are the child’s 
needs and the parent’s ability to pay.® 


Analysis of Decisions 

In spite of the growing authority for 
the award of retroactive child support, 
in 1990 the Fifth District in Valdes v. 
Lambert, 568 So. 2d 117 (Fla. 5th DCA 
1990), held that the trial court erred 
in awarding child support to the mother 
in a paternity action retroactive to a 
date preceding the commencement of 
the action because a child, whether 
legitimate or illegitimate, has no right 
to support prior to the time of the filing 
of an action. The opinion appeared to 
eliminate the right to retroactive child 
support which had developed after War- 
ren. The linchpin to the ruling was its 
reliance on Warren as authority for the 
proposition that there is no right to 
retroactive support: “[I]t is ... well 
established that the parent of a legiti- 
mate child may obtain support only 
from the time of the filing of the action 
seeking support.”? Under the court’s 
logic, if legitimate children in dissolu- 
tion of marriage cases have no right to 
retroactive support, giving such an 
award to illegitimate children would 
amount to disparate treatment of le- 
gitimate and illegitimate children, in 
violation of State v. West, 378 So. 2d 
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1220 (Fla. 1979).1° 

After ruling that no right to retroac- 
tive child support existed, however, the 
court, in dicta, stated that “even if an 
action for retroactive child support 
were available, the right to bring that 
action belongs only to the person who 
actually supported the child.”!! In the 
Valdes case, that person was the 
mother’s husband, who was not a party 
to the action and who had raised the 
child believing it was his own, al- 
though he was not the actual father of 
the child. Because the husband had 
assumed all support obligations, the 
court held that the mother could not 
be entitled to the award. 

Amid confusion over whether Valdes 
eliminated the right to retroactive child 
support entirely, the Fifth District in 
another paternity case, Williams uv. 
Johnson, 584 So. 2d 90 (Fla. 5th DCA 
1991), “explained’’!? its Valdes decision 
stating affirmatively that there is a 
right to such child support which, 
consistent with dicta in Valdes, be- 
longs to the “obligee” (i.e., the person 
or agency seeking support), not the 
child; and the amount of such retroac- 
tive support is limited to reimburse- 
ment for the obligee’s actual past 
expenditures on behalf of the child. 
Williams thus reversed the trial court’s 
decision awarding retroactive support 
in an amount greater than the mother’s 
actual expenditures and established a 
new burden of proof for retroactive 
awards. 

While claiming that the Valdes deci- 
sion was still “correct,” the Fifth District 
ultimately admitted its mistaken inter- 
pretation of Warren: Warren did not 
bar retroactive child support, but 
merely held that the trial court did not 
err in not awarding retroactive child 
support. However, the Williams court 
did not go so far as to recognize the 
post-Warren cases allowing retroactive 
child support, perhaps because those 
cases had not required a showing of 
past expenditures under the “reim- 
bursement theory” adopted in Williams. 
Instead, the court cited dicta from the 
1945 Supreme Court case of Isaacs v. 
Deutsch, 80 So. 2d 657 (Fla. 1945), for 
the proposition that support can be a 
quasi-contractual obligation for which 
reimbursement is due to a third party. 

The Isaacs case involved the mother 
of a legitimate child suing the deceased 
father’s estate for enforcement of the 
father’s written contract promising 


While claiming that 
the Valdes decision 
was still “correct,” 
the Fifth District 
ultimately admitted 
their mistaken 
interpretation of 
Warren 


weekly payment for the support of the 
minor child until the child reached the 
age of majority. The issue was whether 
the contract for weekly payment was 
a “continuing contract” or an “install- 
ment contract” for statute of limitations 
purposes. Despite the narrow issue in 
Isaacs concerning a written contract 
with definite terms, the Williams court 
seized upon dicta in Isaacs suggesting 
that a father’s support obligation “may 
form the basis of a quasi-contract, 
implied by law, to compel the father to 
pay for the support and maintenance 
of his minor child by a third party.’! 
Thus the Williams court based the 
retroactive obligation on quasi-contract 
principles requiring reimbursement 
from obligor to obligee. No other ra- 
tionale was offered. 

In an express departure from the 
Fifth District’s reasoning, the First 
District in Fowhand v. Piper, 611 So. 
2d 1308 (Fla. Ist DCA 1992), ruled 
that the trial court did not err in 
awarding retroactive child support, a 
right which belongs to the child, not 
the parent, and neither the mother nor 
any third party need show actual ex- 
penses to recover: The test is needs and 
ability to pay, not reimbursement for 
expenditures. The Fowhand court criti- 
cized the Williams decision for its 
reliance on Isaacs and quasi-contract 
law as justification for retroactive li- 
ability, and felt that the obligation 
should arise “from something some- 
what more sacrosanct than a contract.” 
Citing the case of State ex rel. Airston 
v. Bollinger, 101 So. 282 (Fla. 1924), 
the court characterized the obligation 
to support one’s child as being “im- 
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posed and conferred by the laws of 
nature; and public policy for the good 
of society, will not permit or allow the 
father to irrevocably divest himself of 
or to abandon them at his mere will or 
pleasure.”!4 Thus the Fowhand court 
apparently based the right to retroac- 
tive support on natural law and public 
policy. 


Other Districts Post-Valdes 
Prior to the Fifth District’s reim- 
bursement theory announced in Valdes 
and Williams, none of the other dis- 
tricts had discussed whether the 
amount of retroactive support should 
be determined differently from pro- 
spective support. Since the Valdes 
decision, however, the Second District, 
while recently applying the needs- 
abilities test, has expressed uncertainty 
on the issue.!5 The Third District has 
acknowledged the Fifth District’s ap- 
proach without rejecting it, despite its 
previous rulings allowing retroactive 
child support under a needs-abilities 
test.!° The Fourth District has ren- 
dered no further decisions on the issue. 


Criticism of the Two Thecries 

Because the Williams court relies 
exclusively on quasi-contract princi- 
ples as justification for retroactive 
support, but offers no policy rationale, 
the approach begs the application of 
basic contract law. However, since a 
court may only infer a quasi-contract 
when the obligor knowingly induced 
the obligee’s incurrence of the debt, the 
analysis breaks down in several fact 
patterns, e.g., a paternity action in 
which both parties may have taken 
every contraceptive precaution or the 
mother had represented that she was 
not pregnant. In neither event would 
the father have any notice of whether 
a child was conceived, born, and raised 
by the mother or a third person; thus 
no obligation would arise. Because the 
Florida Supreme Court has clearly 
ruled that a father’s lack of knowledge 
of his fatherhood does not discharge 
him from the duty to support the 
child,!’? the Fifth District’s quasi- 
contract analysis, taken to its logical 
end, would conflict with clear Florida 
law. 

The First District offers a less con- 
tractual though more honest justifica- 
tion for the right to retroactive child 
support with its natural law and public 
policy rationale. However, while the 


Fowhand court criticizes the standard 
of proof under the reimbursement the- 
ory as being “overly harsh and 
mechanical” for requiring proof of past 
expenditures, the court fails to recog- 
nize the difficulty of applying its own 
criteria of needs and abilities. Accord- 
ing to the Fowhand court, the 
reimbursement approach “would limit 
the parent who had not the means to 
provide adequately for her child to 
recover an amount that would obui- 
ously be less than a reasonable child 
support obligation, thus unfairly de- 
priving the child.”!8 The suggestion 
that a retroactive child support obliga- 
tion under the needs-abilities standard 
can be “obviously” determined and 
would be “obviously” higher than past 
expenditures is unrealistic, especially 
if the father had no ability to pay. 
Determining the child’s past needs is 
extremely problematic, as well as ir- 
relevant, since needs are “fixed by the 
parties’ standard of living, on the one 
hand, and ability to pay, on the other.”!9 
Because needs are “fixed” by the stan- 
dard of living, there would be no basis 
for a retroactive award beyond that 
living standard. This necessarily would 
make the parties’ past abilities the 
only actual factor in determining the 
award. Proving the parties’ past abili- 
ties, however, would require both 
parties to submit voluminous financial 
records—a potential retrospective dis- 
covery nightmare depending on the 
child’s age. 

Even if past abilities were easily 
determined, it is inequitable to rely 
exclusively on this factor without con- 
sidering other equitable factors, such 
as whether the father had any knowl- 
edge of the child’s existence (in a 
paternity action) or whether a third 
person was providing for all of the 
child’s expenses. The First District’s 
approach would utterly ignore past 
expenses paid by a nonparty to the 
action (as occurred in Fowhand), mak- 
ing the father liable to the mother or 
child even if the needs had been met 
or exceeded. This leaves the question 
of whether the father would be doubly 
liable to a nonparty, such as HRS, in 
a subsequent action. Moreover, by ig- 
noring past expenditures, the First 
District would grant a retroactive 
money award that can only be applied 
to the custodial parent’s present and 
future expenses, expenses more prop- 
erly covered by a prospective award. 


Because needs are 
“fixed” by the 
standard of living, 
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Suggested Approach 

The traditional needs and abilities 
approach was developed primarily to 
ensure that the child’s present and 
future needs are met in accordance 
with the past standard of living—a 
forward-reaching goal based on main- 
taining the status quo. That approach 
actually conflicts with the purpose of 
a retroactive award, which should be 
to impose retroactive liability on a 
party for willful failure to maintain the 
child’s expenses. The child’s past needs 
have no relevance to determining what 
the father should have paid in the past, 
since those needs were necessarily 
“fixed” by what might have been a very 
low standard of living. Therefore, the 
child’s past needs should not be consid- 
ered.20 

A showing of the parties’ respective 
past abilities to pay also should not be 
the litmus test, as it would require a 
draconian discovery war between both 
parties far beyond the scope of any 
financial affidavit and would be unfair 
as a sole determiner of retroactive 
liability. Even if past abilities were 
simple to determine, that determina- 
tion would fail to address situations in 
which a third party was providing for 
all the expenses. 

Past abilities, however, might be 
relevant as an equitable consideration 
in such situations as in a paternity 
action when the father knew of his 
fatherhood, had substantial ability to 
pay, yet willfully avoided service of 
process by fleeing the jurisdiction. On 
the other hand, the father should not 
be liable for an amount of past support 
that exceeds his past abilities, because 


he was powerless to pay such an 
amount even if he so desired. Other 
equitable considerations might include 
a mother’s willful and excessive delay 
in notifying a father of the child’s 
existence. 

The reimbursement approach is pre- 
ferable not only from a _ practical 
perspective, but as a matter of public 
policy as well. By requiring a showing 
of past expenditures, the reimburse- 
ment approach would offer a more 
workable evidentiary standard, allow 
for the proper parties or “obligees” to 
be joined in the action and to recover, 
and increase the incentive to bring the 
action early without eliminating the 
right to the action. The following stan- 
dard is thus proposed: In an action 
seeking child support retroactive to a 
date preceding the petition, the peti- 
tioner must show actual past expendi- 
tures; but due consideration should be 
given for such equitable factors as the 
parents’ relative abilities to pay during 
the time for which past support is 
sought, the father’s willful avoidance 
of service of process, or the mother’s 
willful concealment of the fact of pater- 
nity. 

Thus, once past expenditures are 
shown, the father would be able to 
reduce his liability by the amount he 
was clearly unable to pay even after 
consideration of any imputed past in- 
come. If the father had substantial 
ability to pay but knowingly avoided 
personal jurisdiction causing prior dis- 
missals of the action, while the mother 
had little ability to pay, the father 
should be required to pay all past 
expenditures and past attorneys’ fees, 
having knowingly avoided them. If a 
third party helped support the child, 
the father should reimburse that party 
for whatever actual expenses were in- 
curred, but, again, only to the extent 
that those expenses did not exceed his 
ability to pay. 


Conclusion 

Retroactive child support, having 
been established in all five districts, is 
here to stay. Although the Fifth Dis- 
trict stands alone in basing retroactive 
support upon a showing of past expen- 
ditures, the approach offers a more 
viable evidentiary standard and public 
policy rationale for the award; yet 
equitable factors should also be consid- 
ered. In light of the existing conflict, 
the uncertainty of the other district 
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courts, and the potential sums at stake 
in retroactive awards, it is hoped that 
the issue will receive greater treat- 
ment from our legislature and courts. 
The needs-abilities test would continue 
to apply to all awards not preceding the 
date of petition. 9 


'“Retroactive support” for purposes of 
this article, will refer to the time period 
dating back to the initial petition in dissolu- 
tion actions and dating as far back as the 
child’s birth in paternity actions. 

2Compare Valdes v. Lambert, 568 So. 
2d 117 (Fla. 5th D.C.A. 1990), and Williams 
vu. Johnson, 584 So. 2d 90 (Fla. 5th D.C.A. 
1991), with Fowhand v. Piper, 611 So. 2d 
1308 (Fla. 1st D.C.A. 1992). 

3 The cases have allowed retroactive sup- 
port in both paternity and dissolution of 
marriage cases, without distinguishing be- 
tween the two causes of action. 

4 See Orta v. Polas, 579 So. 2d 918 (Fla. 
ist D.C.A. 1991); Mason v. Reiter, 564 So. 
2d 142 (Fla. 3d D.C.A. 1990); Pensa uv. 


Sklinar, 547 So. 2d 284 (Fla. 2d D.C.A. 
1989). 

5 E.g., Vidal v. Rivas, 556 So. 2d 1150 
(Fla. 3d D.C.A. 1990); Coleman v. Mackey, 
424 So. 2d 170 (Fla. 3d D.C.A. 1983). 

6 “We recognize there is no such author- 
ity; we also recognize that there is no 
Florida authority prohibiting such an 
award.” Wright, 411 So. 2d at 1334 (no 
mention of Warren, 306 So. 2d at 197, which 
criticized such an award). See also Braman 
v. Braman, 602 So. 2d 681 (Fla. 2d D.C.A. 
1992). 

7 See Mason v. Reiter, 564 So. 2d 142 
(Fla. 3d D.C.A. 1990); Pensa, 547 So. 2d at 
284 (court felt legislature did not intend to 
repeal retroactive awards in repealing the 
statute, though statute never allowed for 
such awards in first place); Hall v. Wilson, 
530 So. 2d 410 (Fla. 3d D.C.A. 1988). 

8 Mason, 564 So. 2d 142; Coleman, 424 
So. 2d 170. 

9 Valdes, 568 So. 2d at 119 (citing War- 
ren). 

10 West equalized the rights of illegitimate 
children with those of legitimate children. 
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'l Valdes, 568 So. 2d at 119 (emphasis 
added). 

12 See Department of HRS v. Durah, 593 
So. 2d 585 (Fla. 5th D.C.A. 1992) (Trial 
court, in relying on Valdes for denial of 
award for retroactive child support, “did not 
have the benefit of our decision in Williams 
which explained our prior decision in Val- 
des.”). 

'3 Isaacs, 80 So. 2d at 658. 

'4 Fowhand, 611 So. 2d at 1312 (quoting 
from Bollinger, 101 So. at 283; emphasis 
added). 

'5 Braman, 602 So. 2d 682 (divorce case; 
test is “correlative financial needs and abili- 
ties of” the father and mother). 

'6 Martinez v. Agostini, 579 So. 2d 280 
(Fla. 3d D.C.A. 1991) (paternity case; Val- 
des “held that child support can be awarded 
only from the date a paternity action is 
filed”). 

"7 See State v. West, 378 So. 2d 1220 (Fla. 
1979). 

18 Fowhand, 611 So. 2d at 1312 (emphasis 
added). 

19 Vickers v. Vickers, 413 So. 2d 788, 789 
(Fla. 3d D.C.A. 1982); see Belcher v. Belcher, 
271 So. 2d 7 (Fla. 1972). 

2° Cf. W.M. v. D.S.C., 591 A.2d 837, 844 
(D.C. Ct. App. 1991) (“({T]he nature of the 
burden of proof on the mother is confined 
to offering proper proof of reasonable ex- 
penses. . . and not to demonstrating need.”) 


(citing Napowsan v. Langston, 381 S.E. 2d 
882, 886 (N.C. 1989) (emphasis added)). 
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n the past year, three leading 

federal appeals courts have an- 

nounced important rulings on the 

scope of protection for computer 
programs in copyright infringement 
cases. One of the cases, decided by the 
Second Circuit Court of Appeals in 
New York, was a landmark opinion on 
standards for determining infringement 
in computer software cases. The other 
two cases, decided by the Federal Cir- 
cuit in Washington, D.C., and the Ninth 
Circuit in California, considered 
whether the copying of copyrighted 
computer programs in the course of 
reverse engineering video games con- 
stitutes copyright infringement or is 
protected under the doctrine of “fair 
use.” 


Computer Associates 
International v. Altai 

This case, Computer Associates Inter- 
national, Inc. v. Altai, Inc., 982 F.2d 
693 (2d. Cir. 1992), was decided in New 
York City in June 1992. Computer 
Associates International (CAD), a soft- 
ware developer and distributor, sued a 
competitor, Altai, for copying substan- 
tial portions of CAI’s job scheduling 
program for IBM mainframe comput- 
ers. CAI claimed that Altai infringed 
CAI’s copyrights and misappropriated 
CAI’s trade secrets in the software. 

Altai conceded that one of its employ- 
ees had copied from a portion of CAI’s 
program, but said that it was done 
without anyone’s knowledge at Altai. 
Altai further claimed that once it was 
alerted to the copying and had con- 
firmed it, Altai rewrote the program 
to eliminate any of the infringing 
material. One of the principal points 
at issue was whether Altai had been 
successful in its attempted “cleanup” 
of the software. 


COMPUTER LAW 


Chips, Locks, and Video Games 


Courts Rule on the Scope of Protection in 
Computer Copyright Cases 


Three leading 
federal appellate 
courts have 
signalled a shift 
narrowing the scope 
of copyright 
protection in 
computer programs 


by David R. Ellis 


According to Altai, as soon as it 
learned that one of its programmers 
had copied some of CAI’s code, Altai 
immediately set out to rewrite the 
program so as to eliminate the copied 
code. It did this by analyzing the way 
the program functioned and then hav- 
ing eight programmers who had not 
seen the original code write new code 
based on descriptions of how various 
portions of the program functioned. 
The rewrite took about six work 
months. 

In determining whether Altai’s new 
code infringed CAI’s program, the trial 
judge tried to decide whether there was 
“substantial similarity” of protected 
copyrightable expression. Copyright 
does not protect ideas—the way a pro- 
gram functions—but only the expres- 
sion of those ideas in a particular way. 
The original copying of code by Altai’s 
programmer was clearly an infringe- 


ment of CAI’s expression, but was the 
rewritten code, which was based on 
an analysis of how CAI’s program 
worked, also an infringement? 

In deciding the question whether 
Altai’s rewritten code infringed CAI’s 
copyrights, the court considered an 
important previous case, Whelan Asso- 
ciates v. Jaslow Dental Lab, 797 F.2d 
1222 (3d Cir. 1986), decided by a fed- 
eral appeals court in Philadelphia in 
1986. The Whelan court adopted a very 
broad view of copyrightability for com- 
puter software, saying that the pur- 
pose or function of a useful work, like 
a computer program, is its idea and 
“everything that is not necessary to 
that purpose or function would be part 
of the expression of the idea.” On that 
basis, the Whelan court found that 
protectable expression included not only 
the program code, but also extended 
to the “structure, sequence and organi- 
zation” of the program. This expansive 
reading has led some courts and com- 
mentators to say that the “look and 
feel” of a computer program is pro- 
tected by copyright. 

In CAI, the Second Circuit noted 
that the Whelan rule had received a 
mixed reception in the courts and had 
been roundly criticized in the academic 
community as inadequately distinguish- 
ing ideas from expression. The court 
agreed, saying that the Whelan ap- 
proach relied too heavily on metaphysi- 
cal distinctions and not enough on 
practical considerations in computer 
programming. It thus declined to fol- 
low its rationale and instead adopted 
a three-step procedure, adapted from 
an earlier “abstraction” test first pro- 
posed by Judge Learned Hand in 1930 
in a case involving dramatic works. 
Nichols v. Universal Picture Corp., 45 
F.2d 119 (2d Cir. 1930). This test 
distinguishes between protectable ex- 
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pression and unprotectable ideas by 
looking at an abstract continuum of 
increasing generality. In a play or 
movie, this increasing generality would 
be from dialogue, to incident, to plot, 
to theme, to ideas. In a computer 
program, it would be from object code, 
to source code, to parameter lists, to 
services required, to general outline. 
The three-step test proposed by the 
CAI court is as follows: Step One: 
Abstraction. Dissect the allegedly cop- 
ied program’s structure and isolate 
each level of abstraction, beginning 
with the code itself and ending with 
the program’s ultimate function and 
purpose. Step Two: Filtration. Exam- 
ine the structural components at each 
level of abstraction to determine 
whether it is essentially an idea, dic- 
tated by efficiency or external factors, 
taken from the public domain (hence 
unprotectable), or an independently cre- 
ated expression (hence protectable by 
copyright). Step Three: Comparison. 
After a court has filtered out the unpro- 
tectable matter, there may remain a 
core of protectable expression. Infringe- 
ment results when the defendant’s pro- 
gram is substantially similar to the 
plaintiff's protected expression; that is, 
the defendant copied a relatively im- 
portant amount of the protected ex- 
pression in the plaintiffs program so 
that they are substantially similar. 
On the basis of its application of the 
three-step test to the facts of this case, 
the court agreed with the trial judge 
that Altai had succeeded in cleaning 
up its program and eliminating the 
infringing similarities. There were vir- 
tually no lines of code that were identi- 
cal and many, if not most, of the 
parameter lists and macros were dic- 
tated by the functionality of the pro- 
gram. Similarly, a great deal of the list 
of services required was attributable 
to the demands of functionality and 
was extensively determined by the de- 
mands of the operating system and the 
applications program to which it was 
to be linked. The court thus agreed 
that Altai’s new version of the program 
was not “substantially similar” to CAI’s 
program and affirmed the decision that 
Altai did not infringe CAI’s copyrights. 
This case is likely to prove important 
in computer software copyright infringe- 
ment cases because it narrows the 
scope of copyright protection for nonlit- 
eral components of computer programs. 
Originally, only the literal code was 
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thought to be protected, but Whelan 
and cases that followed it provided for 
greater protection, extending to the 
“structure, sequence and organization” 
of the program. The Second Circuit has 
now cut this back to elements tradi- 
tionally considered protectable expres- 
sion rather than allowing it to cover 
areas more commonly considered un- 
protectable ideas. Programmers thus 
will not be able to obtain exclusive 
rights over broad methods of operation 
of programs but only over their own 
particular original contributions, thus 
allowing and indeed encouraging fu- 
ture innovations by developers in the 
computer software industry. 


Atari v. Nintendo 

In Atari Games Corp. v. Nintendo of 
America, Inc., 975 F.2d 832 (Fed. Cir. 
1992), the Federal Circuit decided an 
appeal in a dispute between two rival 
manufacturers of home video games 
concerning the scope of the fair use 
doctrine in computer copyright cases. 
Specifically, the case raised the issue 
of whether Atari’s copying of Nintendo’s 
copyrighted computer programs in the 
course of reverse engineering a lockout 
microprocessor chip constituted copy- 
righted infringement or was protected 
as fair use. The court’s decision in 
September 1992, together with the de- 
cision of the Ninth Circuit a month 
later in Sega Enterprises, Ltd. v. Acco- 
lade, Inc., 977 F.2d 1510 (9th Cir. 
1992), is expected to give the software 
industry guidance in determining 
whether certain types of reverse engi- 
neering of software programs is 
permissible under the copyright laws. 

Nintendo is the manufacturer of a 
popular home video game system, the 
Nintendo Entertainment System 
(NES). The NES includes a monitor, a 
console that accepts game cartridges, 
and controls. Nintendo designed a pro- 
gram—a lockout program—to prevent 
the NES from accepting unauthorized 
game cartridges. When a user inserts 
an authorized cartridge into the con- 
sole, a microprocessor chip in the con- 
sole detects a coded message in a chip 
in the cartridge and accepts the car- 
tridge. When a user inserts an un- 
authorized cartridge, the console does 
not detect an unlocking message and 
refuses to operate the cartridge, thus 
denying access to the user. 

Atari wanted to “unlock” Nintendo’s 
lockout program in order to sell game 


cartridges that could be played on the 
NES. Therefore, Atari attempted to 
analyze and replicate the NES security 
system by using reverse engineering 
techniques. First, Atari tried to break 
the NES program code by monitoring 
the communication signals between the 
console and cartridge chips. Next, Atari 
tried to decipher the code by chemically 
peeling layers from the NES chips to 
allow microscopic examination of the 
machine-readable object code. Still, 
Atari could not read the code suffi- 
ciently to replicate the NES security 
system. 

Atari then had its attorney obtain a 
copy of the human-readable source code 
of the NES chip program from the U.S. 
Copyright Office by falsely represent- 
ing that Atari was a defendant in an 
infringement case in California involv- 
ing the program and that Atari would 
use the copy of the program only in 
connection with that litigation. Using 
this source code, Atari was able to 
decipher the NES program and develop 
its own program—the Rabbit program— 
to unlock the NES. Because Atari chose 
a different microprocessor and pro- 
gramming language to implement its 
Rabbit program, the line-by-line in- 
structions of the NES and Rabbit pro- 
grams were different. Nonetheless, the 
Rabbit program generated signals func- 
tionally indistinguishable from the NES 
program, thereby allowing owners of 
Atari cartridges to play games on Nin- 
tendo’s system. 

Nintendo filed suit against Atari, 
alleging among other things that Atari 
infringed Nintendo’s copyrights in the 
NES program by making “intermedi- 
ate” copies of the program code during 
the course of its reverse engineering of 
the NES. The district court entered a 
preliminary injunction against Atari, 
18 U.S.P.Q. 2d 1935 (N.D. Cal. 1991). 
Atari appealed to the Court of Appeals 
for the Federal Circuit, which had 
jurisdiction because the case also in- 
cluded patent infringement claims. 

On appeal, the Federal Circuit first 
determined whether Atari had imper- 
missibly copied protectable expression 
from Nintendo’s program. The U.S. 
Supreme Court recently reaffirmed a 
core concept of copyright law that copy- 
right protects only original expression, 
not ideas, facts, processes, or methods 
of operation. Feist Publications v. Ru- 
ral Telephone, 111 S. Ct. 1282 (1991); 
17 U.S.C. §102(b). In addition, the 


court cited with approval the decision 
of the Second Circuit in Computer 
Associates International v. Altai, Inc., 
and its three-step “abstraction” test for 
distinguishing unprotectable ideas from 
protectable expression. 

On the basis of this test, the Federal 
Circuit found that Nintendo’s program 
contained original protectable expres- 
sion that had been designed to imple- 
ment a lock and key function for the 
NES console. The court found original 
creative elements that were not dic- 
tated by external factors or the secu- 
rity function itself and that therefore 
were protectable by copyright. The court 
then considered whether Atari’s inter- 
mediate copying of the code in the 
course of reverse engineering the pro- 
gram could be considered a fair use. 

The fair use doctrine is an exception 
to the copyright owner’s exclusivity in 
an original work. Section 107 of the 
Copyright Act, 17 U.S.C. §107, pro- 
vides that copying which might oth- 
erwise be an infringement of the 
owner’s exclusive rights may be per- 
mitted for certain purposes such as 


criticism, comment, news reporting, 
teaching, scholarship, and research. 
Since copyright protects only expres- 
sion, not underlying ideas, the Copy- 
right Act permits those in rightful 
possession of a copy of a work to 
undertake necessary efforts to under- 
stand the work’s ideas, processes, and 
methods of operation. Moreover, Con- 
gress indicated in enacting the Copy- 
right Act that the fair use doctrine 
should be adapted to accommodate tech- 
nological innovations. H.R. Rep. No. 
1476, 94th Cong., 2d Sess. 66 (1976). 
Atari had made intermediate copies 
of the Nintendo program in two differ- 
ent settings. Before obtaining the Copy- 
right Office’s copy of the program, 
Atari chemically stripped some chips 
and copied portions of the object code 
from the chips. After obtaining the 
source code from the Copyright Office, 
Atari made other intermediate copies 
of the program such as photocopies of 
the Copyright Office copy. The district 
court found this latter copying to be 
an infringement. 
Atari, however, maintained that copy- 


ing for the purpose of reverse engineer- 
ing Nintendo’s microprocessor program 
was a fair use. The appeals court 
agreed that intermediate copying for 
the purpose of understanding the ideas 
and processes of a copyrighted program 
can be a fair use, depending on the 
nature of the work. According to the 
court, “[a]n individual cannot even ob- 
serve, let alone understand, the object 
code on Nintendo’s chip without re- 
verse engineering.” Thus, reverse en- 
gineering of the object code to discern 
the underlying unprotectable ideas in 
the program can be a fair use so long 
as it is limited to an amount necessary 
to understand the unprotected elements 
of the work: “Any reproduction of pro- 
tectable expression must be strictly 
necessary to ascertain the bounds of 
protected information within the work. 
... Any copying beyond that neces- 
sary to understand the [NES] program 
[would be] infringement. Atari could 
not use reverse engineering as an ex- 
cuse to exploit commercially protected 
expression.” 

The court thus ruled that Atari’s 
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intermediate copying in the course of 
reverse engineering could have quali- 
fied as a fair use. However, fair use is 
an equitable doctrine, an “equitable 
rule of reason” according to the US. 


Supreme Court, Sony Corp. of America 


v. Universal City Studios, 464 U.S. 
417, 448 (1984) (the “Betamax” case), 
to which courts apply traditional prin- 
ciples of “good faith” and “fair dealing.” 
Harper & Row v. Nation Enterprises, 
471 U.S. 539, 562-63 (1985). Here, 
Atari had not come into court with 
clean hands, because its attorney had 
purloined a copy of the NES program 
from the Copyright Office by falsely 
representing that Atari was already 
involved in litigation when in fact it 
was not. 

Thus, the copy of the source code 
that Atari had used to reverse engineer 
Nintendo’s program was tainted. To 
invoke the fair use defense, the accused 
infringer must possess an authorized 
copy of the copyrighted work. Because 
Atari was not an authorized possessor 
of the Copyright Office’s copy of the 
program, the copying by Atari, even in 
aid of reverse engineering, did not 
qualify as a fair use. 

The Federal Circuit thus affirmed 
the district court’s finding of infringe- 
ment against Atari, its rejection of the 
fair use defense, and the issuance of a 
preliminary injunction. As a result, the 
following conclusion can be drawn from 


this case: Intermediate copying of com- 
puter programs for the purpose of re- 
verse engineering can be a fair use, but 
only if the use is truly fair in the light 
of traditional standards of equity and 
the principles of copyright law as em- 
bodied in the idea/expression dichotomy 
and the criteria established by §107 
and the applicable case law. 


Sega v. Accolade 

In Sega Enterprises, Inc. v. Accolade, 
Inc., the Ninth Circuit also considered 
whether reverse engineering of a video 
game console for the purpose of devel- 
oping compatible games cartridges 
could be a fair use under the Copyright 
Act. Sega is a manufacturer of home 
video game systems, including the “Gen- 
esis” console and video game cartridges. 
Accolade is an independent manufac- 
turer and marketer of computer games 
that are compatible with Genesis and 
other computer systems. 

Although Sega licenses its copy- 
righted computer code to other devel- 
opers to design Genesis-compatible 
games, Accolade elected not to take a 
license from Sega. Instead, Accolade 
reverse engineered Sega’s video game 
programs to discover the requirements 
that would make its games compatible 
with Genesis. Accolade used a process 
called “disassembly” or “decompilation” 
to transform the machine-readable ob- 
ject code in Sega’s commercially avail- 
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able game cartridges to human- 
readable source code. Accolade ana- 
lyzed the resulting code to determine 
how it worked, and then created a 
functional description of the program’s 
requirements that did not include any 
of Sega’s code. 

Accolade then developed its own 
games for Genesis by using the infor- 
mation in the functional description to 
create a new computer code. Accolade 
subsequently made modifications in 
the code to enable its games to play on 
the most recent version of Sega’s sys- 
tem, the “Genesis ITI.” Accolade’s new 
code included a small segment copied 
from Sega’s code that caused a trade- 
mark message to be displayed on the 
user’s screen that read “PRODUCED 
BY OR UNDER LICENSE FROM 
SEGA ENTERPRISE LTD.” This mes- 
sage, of course, was not true with 
regard to Accolade’s games. 

Sega sued Accolade for trademark 
infringement and also claimed that 
Accolade’s disassembly of its computer 
program was copyright infringement. 
The district court ruled for Sega on 
both theories and issued a preliminary 
injunction against Accolade. The in- 
junction barred Accolade from disas- 
sembling, using, or modifying Sega’s 
copyrighted code or producing any Gene- 
sis-compatible games using that code, 
including in particular the code that 
prompted the trademark message. Ac- 
colade appealed the ruling to the Ninth 
Circuit Court of Appeals. 

On appeal, Accolade contended that 
its disassembly of the object code was 
a fair use under §107 of the Copyright 
Act, 17 U.S.C. §107. Accolade argued, 
and the court agreed, that if disassem- 
bly is a necessary step for a user to 
take in order to examine and study the 
unprotected ideas and functional con- 
cepts of a program, then it can be a fair 
use. That is, if the only method of 
gaining access to the unprotected as- 
pects of a program is to disassemble 
the code, and the user has a legitimate 
interest in gaining access, then it is a 
fair use to do so under §107. Here 
Accolade had a legitimate interest in 
learning how to make game cartridges 
compatible with the Genesis console. 

In reaching its conclusion, the court 
examined the four statutory factors 
that are expressly set forth in §107 to 
assist courts in determining whether 
a particular use is a fair use: 

1) The first statutory factor to con- 


: Has Come... 


sider is “the purpose and character of 
the use, including whether such use is 
of a commercial nature or is for non- 
profit educational purposes.” Here the 
court recognized that Accolade’s use 
was for a commercial purpose— 
producing a competing product. How- 
ever, the actual use was only interme- 
diate (copying of the code through dis- 
assembly), so that the ultimate com- 
mercial use was indirect or derivative. 
Accolade copied Sega’s code for the 
purpose of studying its unprotectable 
ideas and functions so it could modify 
existing games and make them compa- 
tible with the Genesis console. Since 
no other method of studying Sega’s 
code was available to Accolade, the 
court concluded that Accolade’s copy- 
ing of the code was for a legitimate, 
essentially nonexploitative purpose, 
and that the commercial aspect of the 
use was therefore of minimal signifi- 
cance. 

2) As to the second statutory factor, 
“the nature of the copyrighted work,” 
the court pointed out that the work, 
consisting of computer programs, was 
essentially functional or utilitarian in 
nature. Copyright protects expression 
and not ideas, and Accolade copied 
Sega’s protected expression in attempt- 
ing to determine the software’s under- 
lying ideas. But the court found that 
the only practical way for Accolade to 
understand the functional requirements 
to make its games compatible with 
Sega’s console was to disassemble the 
code in Sega’s game cartridges. 

If disassembly of copyrighted pro- 
gram code were per se an unfair use, 
said the court, the owner of the copy- 
right would gain a monopoly over the 
functional aspects of the work—the 
unprotected idea, as well as the pro- 
tected expression—which is contrary 
to the scheme of the Copyright Act. 
Therefore, since the only way Accolade 
could examine these unprotected ideas 
was by copying the protected expres- 
sion in the code, the court found this 
factor as weighing in favor of Acco- 
lade’s claim of fair use. 

3) As to the third statutory factor, 
“the amount and substantiality of the 
portion used in relation to the copy- 
righted work as a whole,” the court 
noted that Accolade had disassembled 
entire programs written by Sega, which 
would tend to weigh against a finding 
of fair use. However, the court said 
that copying an entire work does not 


necessarily preclude fair use (citing the 
decision in Sony, 464 U.S. 417, 448-50 
(1984)), in which entire videocassettes 
were copied, but fair use was nonethe- 
less found). In fact, said the court, 
where the ultimate use is a limited 
one, as it was here (to understand the 
unprotected ideas) this factor is of very 
little weight. 

4) The fourth statutory factor is “the 
effect of the use upon the potential 
market for or value of the copyrighted 
work.” Here the court felt that this 
factor bears a close relationship to the 
first factor, the “purpose and charac- 
ter” inquiry, in that there is a distinc- 
tion between copying a work to facili- 
tate the making of an independent 
creative work as opposed to simply 
exploiting another’s creative efforts. 

The court believed that Accolade was 
not usurping Sega’s potential market 
in selling computer games but was 
legitimately competing in the market 
for Genesis-compatible games by mak- 
ing available additional games to those 
who might wish to buy a variety of 
games to play on their Genesis sys- 
tems. Therefore, even if Sega’s market 
was somewhat affected, this still would 
not give it the right to use the Copy- 
right Act to foreclose competition in its 
market. Thus, this factor weighed in 
Accolade’s favor, notwithstanding any 
minor economic loss Sega might thereby 
suffer. 

Having weighed the statutory fair 
use factors, the court concluded that 
“where disassembly is the only way to 
gain access to the ideas and functional 
elements embodied in a copyrighted 
computer program and where there is 
a legitimate reason for seeking such 
access, disassembly is a fair use of the 
copyrighted work, as a matter of law.” 
The court thus reversed the district 
court’s grant of a preliminary injunc- 
tion in favor of Sega on its claim of 
copyright infringement, thereby reach- 
ing a result similar to that of the 
Federal Circuit in the Atari case the 
previous month. 


Conclusion 

In these cases, the three leading 
federal appellate courts most concerned 
with copyright and intellectual prop- 
erty law have signalled a shift narrow- 
ing the scope of copyright protection 
in computer programs. In Computer 
Associates International, the Second 
Circuit receded from the broad protec- 
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tion given in such cases as Whelan, 
which some commentators said gave 
almost patent-like protection to ideas 
embodied in the structure, sequence, 
and organization of a program. In Atari 
and Sega, the Federal Circuit and 
Ninth Circuit not only gave their ap- 
proval to the Second Circuit’s formu- 
lation for separating protectable ex- 
pression from unprotectable ideas, but 
also indicated that reverse engineering 
of a computer program in order to 
understand its underlying function and 
purpose could be viewed as a legiti- 
mate and fair use. Taken together, 
these cases indicate that courts will 
continue to apply copyright law to 
protect original expression in computer 
software, but that they will scrutinize 
the facts of each case carefully to make 
sure that software developers do not 
overreach by attempting to use the 
Copyright Act to monopolize competi- 
tive markets by obtaining protection 
for broad ideas rather than the particu- 
lar original expressions of their pro- 
grams. 7 


David R. Ellis, Largo, practices com- 
puter law, corporations, contracts, 
copyrights, trademarks and trade 
secrets, entertainment and arts law, 
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is a graduate of M.I.T. and Harvard 
Law School, and the author of A 
Computer Law Primer. Mr. Ellis is 
an adjunct professor at Stetson Col- 
lege of Law, teaching intellectual 
property and computer law. 

This column is submitted on be- 
half of the Computer Law Commit- 
tee, Christopher K. Caswell, chair. 
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Deliberate Indifference 
by Howard Swindle 
Reviewed by Ellen B. Gwynn 


This is an engrossing account of the 
1987 death of Loyal Garner, Jr., in a 
Sabine County, Texas, jail, and the 
legal proceedings that followed. Gar- 
ner, an African-American, was an 
upright, hard-working father of six, 
who on Christmas day in 1987 made 
the fatal mistake of driving through 
Sabine County on his way to an adja- 
cent county. He and two friends were 
pulled over, taken to the county jail in 
Hemphill, and detained without charge 
in a cell until the following day. During 
the night, Garner was bludgeoned with 
a blackjack. He died on December 27. 

Howard Swindle, an editor for the 
Dallas Morning News, describes a his- 
tory of brutal and lawless conduct of 
Sabine County’s police chief and sher- 
iff's deputies toward black and white 
citizens alike. Blacks were an intimi- 
dated and virtually powerless minority 
in the small, largely white, fiercely 
Southern county in deep east Texas, 
which made them especially vulner- 
able to such bullies operating under 
color of law. That the authorities sought 
to cover up the events surrounding 
Garner’s death, and that the three 
defendants were acquitted of violating 
Garner’s civil rights by a Hemphill 
jury that disregarded the testimony of 
Garner’s two friends who shared 
that night of terror, are as chilling as 
they are unsurprising. If Garner hadn’t 
serendipitously died in a hospital in 
nearby Smith County, which permitted 
a second trial for homicide outside 
Sabine County, and if Morris Dees’ 
Southern Poverty Law Center hadn’t 
filed a civil suit against the town of 
Hemphill, this case might have been 
effectively buried; but it was not. 

This book tells the many stories that 
came together in this case: of race 
relations in deep east Texas, of the 
small town trial lawyers pitted against 
each other, and of the factions that 
formed for and against the three offi- 
cers charged with beating Loyal Gar- 
ner. Swindle skillfully details both the 
broad context of this case and the legal 
proceedings, sometimes using what 
must be Texan argot. (For example: 
The citizens of Hemphill greeted the 


BOOKS 


news of the lawsuit against their city 
“like the reemergence of the pine bee- 
tle.”) Deliberate Indifference has been 
accurately characterized as “a nonfic- 
tion thriller.” 

Deliberate Indifference: A Story of 
Murder and Racial Injustice by How- 
ard Swindle is published by Viking, 
375 Hudson Street, New York, N.Y. 
10014 and sells for $22.50 (316 pp.). 


Ellen B. Gwynn is a law clerk with the 
First District Court of Appeal, Tal- 
lahassee. 


Understanding and Using 
Financial Data 
by Vincent J. Love 
Reviewed by Richard E. Brodsky 


If economics is the dismal science, 
then accounting is the misunderstood 
art. Attorneys and judges often demon- 
strate a serious misunderstanding of 
accounting and of the work and role of 
accountants. This has led to the fa- 
mous “expectation gap’—the gulf 
separating what accountants are ex- 
pected to do (and be able to do) and 
what even the most careful and thought- 
ful accountants actually do (and can 
do). 

Understanding and Using Financial 
Data: An Ernst & Young Guide for 
Attorneys is a successful attempt to 
explain in lay terms the nature of the 
accounting process, so that transac- 
tional and litigation attorneys can 
understand not only accounting jargon 
but also the concepts underlying the 
rules and conventions—generally ac- 
cepted accounting principles—that 
govern financial reporting. 

Written by Vincent J. Love, national 
director of litigation services for Ernst 
& Young, a “Big Six” accounting firm, 
the book is divided into three parts. 

Part I takes the reader through the 
basics of financial reporting, the ele- 
menis of a basic set of financial 
statements, and the work of the inde- 
pendent accountant. 

The author places particular and 
appropriate emphasis on the fact that 
accrual, as opposed to cash, account- 
ing—the fundamental basis of GAAP 
accounting, by which companies ac- 
couni for their myriad transactions 
(sales of goods, prepaid expenses, etc.) 
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according to when they have been in- 
curred rather than when cash changes 
hands—involves a host of often- 
subjective estimates that can have a 
major effect on a company’s balance 
sheet or income statement. How much 
of a bank’s loan portfolio will not be 
collected and thus must be reserved? 
How much of a manufacturer’s inven- 
tory will not be sold at historical cost 
and thus must be partially written off? 
These are among the host of account- 
ing estimates that populate the average 
company’s financial statement the mak- 
ing of which, together with the 
company’s other accounting policies, 
helps determine what the author calls 
its “reporting personality.” 

The chapter on “The Work of the 
Outside Auditor” is remarkably free 
of self-congratulatory rhetoric. While 
stressing that GAAS audits do not 
involve examination of every single 
transaction and thus may not detect 
material errors or fraud, the author 
acknowledges that “[t]he chance of er- 
ror or fraud not being discovered is 
greatly diminished when a GAAS audit 
is conducted properly.” 

Part II is “Analyzing Financial Infor- 
mation.” The author stresses that a set 
of financial statements is a beginning, 
not an end, to sophisticated financial 
analysis, often simply providing the 
reader with questions rather than an- 
swers: Why does a manufacturer carry 
an account called “goods held for re- 
sale”? How does sales growth compare 
to past inflation rates? Why is depre- 
ciation occurring faster than case 
investment in income-producing assets? 
Is inventory turnover a mark of ob- 
solescene or simply poor inventory 
management? 

The author includes two very helpful 
chapters on financial statement analy- 
sis that focus heavily on a number of 
financial ratios, variance and trend 
analyses, and other tools designed to 
make the information in financial state- 
ments more meaningful, and the time 
value of money that discusses in read- 
able detail both present and future 
value. 


The final section is “Specific Applica- 
tions for Lawyers” in which the author 
provides extremely useful tips to the 
lawyer involved in litigation and trans- 
actions involving accounting. Especially 


useful is the section on drafting docu- 
ments involving accounting terminology 
or concepts. Careful attention to the 
lessons sought to be taught could save 
the attorney’s client substantial sums 
in the future (not to mention the attor- 
ney, his partners, and their insurer in 
a malpractice suit for failing to pay at- 
tention to these lessons). 

Understanding and Using Financial 
Data: An Ernst & Young Guide for 
Attorneys frankly offers more than the 
title suggests. It discusses more than 
simply “financial data,’ and instead 
provides a window into the complex yet 
ultimately symmetrical world of finan- 
cial accounting. It will be a useful work 
for attorneys, accountants, bankers, 
investors, and the intellectually curi- 
ous. 


Richard E. Brodsky practices wit/i Jen- 
ner & Block, Miami. 


The Client 
by John Grisham 
Reviewed by Deborah Ford-Kaus 


In his fourth novel, John Grisham 
continues to demonstrate he is a mas- 
ter of the newest sub-genre in main- 
stream novels—the lawyer-driven 
murder mystery. In his latest effort, 
Grisham creates two leading charac- 
ters who depart from every familiar 
literary convention depicting the lawyer/ 
client relationship. 

Centrai to the novel’s effectiveness 
is the book’s namesake—a client who 
is an 11-year-old boy who finds himself 
all alone against the world. Mark has, 
in equal measure, all the attributes of 
a smart, yet typical, kid, while being 
very’ wise, inventive, and brave. De- 
spit his street sense and maturity, he 


is unable to tell the “big lie” that could 
get him and his family out of danger. 

When Mark becomes privy to infor- 
mation that the mob wants to keep 
secret, and the blowhard U.S. attorney 
would do anything to get, his life and 
the lives of his mother and brother are 
imperiled. All he has to do is lie and 
say he knows nothing and all the 
danger would disappear. But he can’t 
work it that way. Enter Reggie Love, 
a female lawyer with an unlikely name 
and a more unlikely history. For once, 
a novelist creates a woman of depth and 
intelligence who does not also come 
equipped with a perfect body. Reggie 
is fiftyish and divorced. She has experi- 
enced dramatic failures and unhappi- 
ness in life, and she rings true as a 
person you might actually come across 
in life. 

There is the occasional passage which 
can cause the reader to stretch a will- 
ingness to suspend belief. Early in the 
novel, Mark is accosted by two FBI 
agents who try to intimidate him into 
making a taped statement about what 
he knows. But Reggie has had him 
wired, so the entire interrogation, in- 
cluding a suggestion that it could get 
nasty for Mark if he doesn’t talk, is 
recorded for posterity. Of course, Reg- 
gie soon makes mincemeat of not only 
the agents, but the U.S. attorney as 
well. 

Later, when Marks’s mom is fired, 
Reggie springs into action by threaten- 
ing the slimeball exploitative boss with 
a wrongful discharge action. After 
Reggie’s brief melodramatic threat, the 
boss crumbles, agrees to pay Mark’s 
mom a great deal more even though 
she won’t be coming back to work, and 
even agrees to send flowers to mom 
every day. Real life, it isn’t. But, enjoy- 


able escapism, it is. 

The story is sprinkled with some 
wonderful underworld characters that 
evoke Damon Runyon: Slick Moeller, 
crime beat reporter who always gets 
the source that breaks the story; Barry 
Muldanno, complete with shark shoes, 
vanilla silks and swagger—and willing 
to kill just for the fun of it; and Harry 
Roosevelt, juvenile court judge who has 
a heart of gold, but wields a gavel 
made of steel. The plot is driven by 
excellent story lines and admirable 
character development. The nicest 
touch is the shift from the lawyer 
protecting the client to the client sav- 
ing the lawyer. All in all, this is as 
enjoyable a summer read as one can 
find. 

The Client is published by Doubleday 
(421 pp.). 
Deborah Ford-Kaus practices law in 
Sarasota and is also admitted to prac- 
tice in New York, Texas, and Massa- 
chusetts. Ms. Ford-Kaus is a member 
of The Florida Bar Journal Editorial 
Board. 


Dictionary of American 
Legal Quotations 

Oxford University Press announces 
the publication of The Oxford Diction- 
ary of American Legal Quotations—an 
authoritative legal quotation diction- 
ary. The Dictionary includes a 
comprehensive collection of the most 
famous passages of American judges 
and legal commentators as well as 
quotations which reflect the core of the 
American constitutional and political 
heritage. Edited by Fred R. Shapiro, 
assistant librarian for public services 
and lecturer in legal research at Yale 
University, the Dictionary was com- 
piled through exhaustive research 
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Access to Emergency Medical Care: Patients’ Rights and Remedies - $75.00 
Available from the National Clearinghouse for Legal Services, Chicago, Illinois. 


For more information, contact the 
National Health Law Program 
2639 S. La Cienega Blvd. 
Los Angeles, CA 90034 
310 / 204-6010 
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including the use of sophisticated com- 
puter-assisted methods. 

Containing over 3,500 quotations, 
the Dictionary offers wisdom and wit 
from sources ranging from U.S. Su- 
preme Court opinions, presidential 
documents, and legal treatises to nov- 
els, movies, and song lyrics relating to 
American law. Oliver Wendell Holmes, 
Jr., Clarence Darrow, Thurgood Mar- 
shall, and Sandra Day O’Connor share 
the pages with Mark Twain, Will Ro- 
gers, Susan Brownmiller, Woody Allen, 
and Bob Dylan. 

An author index affords instant ac- 
cess to quotations ranging from Arthur 
Liman on trial lawyers—“Most great 
trial lawyers I know are very, very 
scared. Fear, for an actor, stirs you to 
greater performances,” to Benjamin 
Franklin’s famous dictum—“Nothing is 
certain but death and taxes”—to Justice 
Potter Stewart’s definition of hard-core 
pornography “I know it when I see it.” 

The Oxford Dictionary of American 
Legal Quotations is available from Ox- 
ford University Press, 200 Madison 
Ave., New York, NY 10016 and sells 
for $49.95. 


False Dawn 
by Paul Levine 

After doing research from Havana 
to Moscow, Paul Levine uses actual 
events—economic turmoil and wide- 
spread art thefts in Russia—as the 
basis for his latest Jake Lassiter novel, 
False Dawn. 

In False Dawn, ex-football player, 
ex-a-lot-of-things, and present-day trial 
lawyer Jake Lassiter takes a case that 
has him asking a few questions that 
fall outside his normal Miami domain. 
For instance, who is stealing the great 
art of Russia? Why are precious paint- 
ings and Fabergé eggs showing up in 
South Florida? Is an international theft 
ring at work, or is the legacy of the 
Russian people being “sold” to prop up 


Members of the Bar are encouraged | 
to submit brief book reviews (approxi- 
mately 500 words) for publication. 
They should be related to law but may 
be practical, esoteric, entertaining or 
even fiction. Reviews should include 
the number of pages, the publisher, cost 
if known, and publisher’s address. 
Send them to Editor, The Florida Bar 
Journal, 650 Apalachee Parkway, Tal- 
lahassee 32399-2300. Reviews will be 


published on a space-available basis. 


the failing economy? 
The questions begin when Lassiter 
takes on Francisco Crespo as a client. 
Crespo cheerfully admits to killing a 
Russian warehouse worker with a 
forklift in a petty dispute over $12. But 
Crespo’s story is so preposterous that 
Lassiter doesn’t believe him. He sets 
out to prove his client innocent, and to 
find out why Crespo is so eager to go 
to jail for a murder he obviously didn’t 
commit. 

The evidence points to an interna- 
tional cast of characters with connec- 
tions to both the victim and Crespo. 

Lassiter is stumped. How could the 
priceless art possibly be entwined with 
a case of low-rent homicide? How is 
Crespo connected, and who’s behind 
the smuggling operation? 

Soon the plot turns as murky as a 
South Florida swamp when Lassiter 
uncovers a theft ring of international 
proportions that involves the CIA, the 
Japanese Yakuza, Fidel Castro, and 
the new Russian Commonwealth. 

Through twisted revelations, deadly 
double-crosses, and violent murders, 
Jake Lassiter follows a bloody trail 
from Miami to Havana and back home 
again for a finish in which Lassiter 
knows he can trust no one, and nothing 
is as it seems. 

Paul Levine is a Miami trial lawyer 
and experienced in First Amendment 
matters. He has taught communica- 
tions law at the University of Miami 
and has written both a syndicated 
television show, You Be the Judge, and 
a nationally syndicated newspaper col- 


umn, “What’s Your Verdict?” His other 
novels are To Speak for the Dead and 
Night Vision. 

False Dawn by Paul Levine is pub- 
lished in hardcover by Bantam and 
sells for $21.95 (303 pp.). It is also 
available on Bantam Audio Cassette. 


Attorney’s Handbook 

Matthew Bender has introduced a 
new edition of its nontechnical Attor- 
ney’s Handbook of Accounting, Audit- 
ing and Financial Reporting, which 
cuts through all of the usual financial 
“mumbo-jumbo” and gives attorneys 
all of the financial and accounting 
guidance they need in one handy desk- 
top reference. 

Designed to keep lawyers up to speed 
with rapid changes in accounting and 
auditing rules from the SEC, the FASB, 
and the AICPA, and on trends and 
procedures in the financial world, the 
newly revised reference reflects the 
current state of accounting, auditing, 
and financial reporting. It provides 
attorneys with “hands-on” access to 
guidance that will assist the lawyer in 
working on everyday matters that re- 
quire more than just legal experitse. 
The volume was written by D. Edward 
Martin, MBA and CPA, who works 
extensively with lawyers as an expert 
witness and financial consultant. 

Lawyers can obtain Attorney’s Hand- 
book of Accounting, Auditing and Fi- 
nancial Reporting for $150 by con- 
tacting their local Matthew Bender 
representative or calling 1-800-223- 
1940. 
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BEEPERS 


LAWYER SERVICES PAGES 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 

GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


HEALTH CARE AUDITORS, INC. 


HEALTH CARE AUDITORS, INC. 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


* GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step, through 
each case to insure that your clinical knowledge is commensurate with ours. We shall be brutally 
candid if case evidences no merit, or if causation is poor. 


* GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Indepth reviews. 


* GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon you directives, we shall be pleased to forward a detailed report. 


* HCAI Basic FEE is $275. You incur no costs until you choose to pursue the expert's work- 
up for his affidavit. No retired experts, no foreign experts, and no court worn experts. HCAI is not 
a simple referral service as we have provided litigation support for over 700 firms throughout the 
U.S. We have earned our reputation prudently, for both plantiff & defense. 


[ STAT STAT AFFIDAVIT SERVICE AVAILABLE |] 


HCAI Medical Litigation Support Team Telephone (813) 579-8054 
Feather Sound Corporate Center Telecopier (813) 573-1333 


2 Corporate Center Drive: Suite 520 ; 
Clearwater, Florida 34622 We are pleased to receive your calls. 


TECHNICAL & MEDICAL 
EXPERT SERVICES 


Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics 
& sports safety; Criminalistics; Medical, dental 
and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 
Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


Searching 


for 
Software... ? 


Consult the 

Legal Software Directory 
of your 

Florida Bar 

Journal directory. 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 


case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 
1-800-284-3627 


THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 
and finances! 

Satisfaction guaranteed or your money back! 
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LAWYER SERVICES PAGES 


EXPERT WITNESSES 


Economics <> Vocational » Medical <> 
Wrongful Terminatione Business Vaiuationse Lost Profits 
Personal InjuryeWrongful Deathe Lifetime Cost of Care 
Vocational Assessmente Medical Malpractice 
Environmentale Commercial 


Research & Planning Consultants, Inc. 
(405) 360-7675 (800) 580-4567 
Austin/Dallas/Houston/Oklahoma City/El Paso/San Antonio 


Take The Jury 
to the Scene with 


COMPUTER 
ANIMATION 


Powerful 
Accurate 
Affordable 


Graphic 
Descriptions 
(305)792-5703 


For additional 
service 
providers.... 


Consult the 

Lawyer Services Pages 
(yellow pages) 

of your 

Florida Bar 

Journal directory. 


James G. Atkins & Associates, P.A., CPA 42 


Abacus Data Systems, Inc. 9 
Attorneys’ Title Insurance Fund, Inc., 1,6 
Matthew Bender & Co., Inc. 11 
Blackstone Legal Supplies, Inc. 26 
CFMS, Inc. 43 
Corbel & Company 29 
Corpex Banknote Company 37 
Corporation Information Service 3rd Cover 
Crane & Co. 37 
Deering Bay 19 
Empire . 2 
Fogel & Associates, Inc. 65 
Government Liaison Services, Inc. 83 
Graphic Descriptions 84 
Health Care Auditors, Inc. 83 
Henderson Franklin Starnes 

& Holt, P.A. 46 


Inter-City Testing & Consulting Corp. 31, 83 
International Genealogical Search, Inc. 49 


ADVERTISERS INDEX 


Kemp & Associates (Missing Heirs) 50 
Lawyers Cooperative Publishing 5,45 
The Limited Liability Company 55 
Martindale-Hubbell 2nd Cover 
Midstate Legal Supply Corp. 12, 34,5! 
National Institute for Trial Advocacy 66 
Overseas Management Company 39 
Physicians for Quality 83 
Professional Management Support Inc. 12 
Revere Legal Publishers 8 
Research and Planning Consultants 84 
Sanibel Harbour Resort & Spa ra 
Shear, Newman, Hahn 

& Rosenkranz, P.A. 44, 45 
Specialty Software 84 
Sundial Beach & Tennis Resort 13 
Transmedia, Inc. 63 
UCC Filing & Search Services, Inc. 7, 59 
Wagner Hohns Inglis, Inc. 35 
West Publishing Company 4th Cover 


BANKRUPTCY 
SOFTWARE 
With New Forms 
plus new 
Option 


Court Approval Guaranteed 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, MI 48070 


A MATTER 

OF LIFE 
AFTER 
DEATH 


Lawyers can help: 
@ Discuss organ donation 
with your clients 
@ Provide them with 
accurate information 
@ Encourage discussion 
with family members 


For information & donor cards: 
University of Miami 


Transplant Program 
1150 N.W. 14th Street, Suite 607 
Miami, FL 33136 


1-800-232-2892 
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of fictitious name registration 
you need to give CIS a call 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 


Fictitious Name Division # 1201 Hays Street Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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WEST PUBLISHING COMPANY 


RAVE REVIEWS FROM FLORIDA LAWYERS ON 
New West CD-ROM LIBRARIES"! 


“T love it! I’m a solo practitioner 
and wanted a cost-effective, good 
library. I looked at other CD-ROMs 
but West’s was the most useful, espe- 
cially the tie in to the Key Number 
System. I can take the CD home in 
my briefcase, to work on my PC at 
night and on weekends. It’s like hav- 
ing a 600-volume library at home!” 


W. G. Latimer 
Melbourne, FL 


“I can be on the telephone with a 
client or opposing counsel and have 
CD-ROM going. It takes seconds to 
find the law and let the other person 
know... West’s CD-ROM is thorough 
and fast—thorough is good for me; 
fast is good for the client!” 


R. P. Gossett 
Hollywood, FL 


West CD-ROM Libraries are distributed by West Services, Inc. 


“Because my practice is essentially 
that of a solo practitioner concentrat- 
ed in civil litigation, my clients expect 
small firm rates. But they still want 
the same service and quality that they 
would get from large law firms. The 
speed and low cost of West’s CD-ROM 
research is enabling me to keep them 
happy.” 


A. T. Connick 
Deerfield Beach, Florida 


“It almost entices you to do 
research. You can start with a few key 
words and quickly find your primary 
key number, the leading case, and the 
most recent decision. It invites you to 
explore unusual theories and encour- 
ages creativity. Besides it’s just plain 
fun!” 

J. Hume 
Coral Springs, Florida 


“When a person’ life depends on it, 
you have to have the best. As a crimi- 
nal defense attorney, I can’t afford to 
miss cases. West’s CD-ROM found 
cases that my former CD product 
didn’t.” 

R. A. Foster, Jr. 
Tampa, Florida 

“T looked at other CD-ROM's but 
only West had the Key Number sys- 

tem. It’s a tremendous plus.” 


D. R. Beam 
Melbourne, Florida 


Experience West CD-ROM 
For Yourself! 
To Find Out More, Call 


1-800-255-2549, EXT. 315. 


West Publishing 0 
More ways to win 


© 1993 West Publishing Company 3-9548-1/6-93 377568] 
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